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U.S. Customs Service 


Treasury Decisions 


(T.D. 02-13) 
SYNOPSES OF DRAWBACK RULINGS 


The following are synopses of drawback rulings approved November 
11, 2000, to January 9, 2002, inclusive, pursuant to Subparts A & B, Part 
191 of the Customs Regulations. 

In the synopses below are listed for each drawback ruling approved 
under 19 U.S.C. 1313(b), the name of the company, the specified articles 
on which drawbackis authorized, the merchandise which will be used to 
manufacture or produce these articles, the date the application was 
signed, the Port Director to whom the ruling was forwarded to or ap- 
proved by, the date on which it was approved and the ruling number. 


Dated: March 25, 2002. 


WILLIAM G. ROSOFF, 
(for John Durant, Director, 
Commercial Rulings Division.) 


(A) Company: Avecia, Inc. 

Articles: pro-jet fast cyan 2 liquid—not modified 

Merchandise: pro-jet cyan 2 stage a/k/a pro-jet fast cyan 2 stage 
presscake, a/k/a pro-jet fast cyan 2 stage presspaste—not modified 

Application signed: September 4, 2001 

Ruling Forwarded to PD of Customs: New York, November 20, 2001 

Effect on other rulings: terminates T.D. 00-73-C (44-04974-001) 

Ruling: 44-04974-002 


(B) Company: Avecia, Inc. 

Articles: pro-jet cyan 1 liquid; pro-jet cyan 1C liquid 

Merchandise: pro-jet fast cyan 1 R.O. feed 

Application signed: September 4, 2001 

Ruling Forwarded to PD of Customs: New York, December 13, 2001 
Effect on other rulings: terminates T.D. 01-87-E (44-04973-002) 
Ruling: 44-04973-003 
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(C) Company: Avecia, Inc. 

Articles: waterfast trink ink; waterfast tripoly ink; waterfast trilite ink; 
waterfast trink II ink; waterfast trink II lite ink; pro-jet fast black 
2 liquid; pro-jet fast black 2-CF 1; pro-jet fast black 2C liquid; pro-jet 
fast black 2CF2 

Merchandise: pro-jet black 286; pro-jet black 287 

Application signed: September 4, 2001 

Ruling Forwarded to PD of Customs: New York, December 13, 2001 

Effect on other rulings: terminates T.D. 00-73-E (44~-05424-001) 

Ruling: 44-05424-002 


(D) Company: ConAgra Grocery Products Company 

Articles: tomato paste products; industrial bulk tomato paste—not 
modified 

Merchandise: tomato paste—not modified 

Supplemental application signed: September 27, 2000 

Modification approved by PD of Customs in accordance with 
§191.8(g)(2): San Francisco, November 14, 2000 

Effect on other rulings: modifies T.D. 92-29-Q (44—00019—000) to cover 
change in company name from Hunt-Wesson, Inc. 

Ruling: 44-00019-01 


(E) Company: Chargeurs Wool (USA), Inc. 

Articles: grease wool, shorn, including wool matchings & scoured wool; 
grease wool, shorn or pulled and/or scoured wool including wool top 
& other wool products—not modified 

Merchandise: raw grease wool, shorn or pulled; scoured wool—not 
modified 

Supplemental application signed: July 16, 2001 

Modification approved by PD of Customs in accordance with 
§191.8(g)(2): Miami, August 29, 2001 

Effect on other rulings: modifies T.D. 99-47-P (44-03542-001) to cover 
change in company name from Prouvost USA, Inc. 

Ruling: 44-03542-002 


(F) Company: Continental Tire North America, Inc. 

Articles: fabric; tires—not modified 

Merchandise: nylon 6.6 fabric; nylon 6.6 yarn; greige cord 1890%2—not 
modified 

Supplemental application signed: January 9, 2001 

Modification approved by the PD of Customs in accordance with 
§191.8(g)(2): New York, July 9, 2001 

Effect on other rulings: modifies T.D. 95-85—H (44-03857-001) to cover 
change in company name from Continental General Tire, Inc. 

Ruling: 44-03857-002 
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(G) Company: Continental Tire North America, Inc. 

Articles: tires—not modified 

Merchandise: sulfenamide accelerators—DCBS, TBBS, MBS; 
guanidine accelerator—DPG; hindered bisphenol antioxidant; 
cobalt adhesion promoter; thiuram accelerators—TMTM, TMTD,; 
dihydro trimethyl quinoline antioxidant; thiazole accelerator— 
MBTS—not modified 

Supplemental application signed: January 9, 2001 

Modification approved by PD of Customs in accordance with 
§191.8(g)(2): New York, July 9, 2001 

Effect on other rulings: modifies T.D. 95-85-I (44—04085-001) to cover 
change in company name from Continental General Tire, Inc. 

Ruling: 44-04085-002 


(H) Company: Continental Tire North America, Inc. 

Articles: tire fabric; tires—not modified 

Merchandise: polyester yarn—not modified 

Supplemental application signed: June 5, 2001 

Modification approved by PD of Customs in accordance with 
§191.8(g)(2): New York, June 25, 2001 

Effect on other rulings: modifies T.D. 01-85—D (44—-06095-000) to cover 


change in company name from Continental General Tire, Inc. 
Ruling: 44-06095-001 


(1) Company: Continental Tire North America, Inc. 
Articles: fabric; tires—not modified 


Merchandise: polyester yarn, nylon 6 yarn—not modified 

Supplemental application signed: January 9, 2001 

Modification approved by PD of Customs in accordance with 
§191.8(g)(2): New York, June 25, 2001 

Effect on other rulings: modifies T.D. 96-16-G (44-04576-000) to cover 


change in company name from Continental General Tire, Inc. 
Ruling: 44-04576-001 


(J) Company: CREANOVA Inc. 

Articles: colorants—not modified 

Merchandise: pigment 15-1026 Hostaperm Blue® BT-632-D 
(previously Endurophthal) Blue® RF BT-632-D) 

Supplemental application signed: June 11, 2001 

Ruling forwarded to PD of Customs: New York, November 30, 2001 

Effect on other rulings: modifies T.D. 01-85-F (44-06112-000) 

Ruling: 44-06112-001 


(K) Company: Cytec Industries, Inc. 

Articles: CYMEL® U-21-510; CYMEL® U-21-511; CYMEL® U-93-210 
Merchandise: hexamethylenetetramine (hexamine) 

Application signed: September 10, 2001 

Ruling Forwarded to PD of Customs: New York, November 30, 2001 
Effect on other rulings: none 

Ruling: 44-06215-000 
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(L) Company: Cytec Industries, Inc. 

Articles: CYMEL® 1170; CYMEL® 1171; CYMEL® 1172; 
POWDERLINK® 1174 

Merchandise: Glyoxal 

Application signed: September 10, 2001 

Ruling Forwarded to PD of Customs: New York, December 19, 2001 

Effect on other rulings: none 

Ruling: 44-06229-000 


(M) Company: Cytec Industries, Inc. 

Articles: ACCOBOND® 3524 

Merchandise: Iminobispropylamine (IMPA) 

Application signed: September 10, 2001 

Ruling Forwarded to PD of Customs: New York, December 18, 2001 
Effect on other rulings: none 

Ruling: 44—06228-000 


(N) Company: Davis & Geck, Limited 

Articles: silicon coated surgical needles; heat treated gut sutures; 
pre-cut nylon sutures; end dipped and pre-cut silk sutures 

Merchandise: surgical needles; gut and silk surgical sutures 

Application signed: July 17, 2001 

Ruling Forwarded to PD of Customs: Chicago, December 6, 2001 

Effect on other rulings: none 

Ruling: 44—06223-000 


(O) Company: Diversitec Corporation 

Articles: diazo 533; diazo 525; diazo 413 

Merchandise: 3-methoxy-4-diazo diphenylamine hydrogen sulfate; 
4,4’'-bis(methoxymethyl) diphenyl ether; 2,4,6-trimethyl benzene 
sulfonic acid, sodium salt 

Application signed: March 26, 2001 

Ruling Forwarded to PD of Customs: Chicago, December 6, 2001 

Effect on other rulings: none 

Ruling: 44-06222-000 


(P) Company: Equistar Chemicals, LP 

Articles: monoethylene glycol; diethylene glycol; triethylene glycol; 
ethylene oxide 

Merchandise: ethylene 

Application signed: September 25, 2001 

Ruling Forwarded to PDs of Customs: Houston & San Francisco 
November 21, 2001 

Effect on other rulings: none 

Ruling: 44-06216-000 
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(Q) Company: FilmTec Corporation 

Articles: reverse osmosis filters a/k/a thin-filmed membranes 

Merchandise: AWA No. 51 paper 

Application signed: November 7, 2001 

Ruling Forwarded to PDs of Customs: Boston & Chicago, December 5, 
2001 

Effect on other rulings: none 

Ruling: 44—06218-000 


(R) Company: The Gillette Company, Duracell Division 

Articles: dry cell alkaline batteries 

Merchandise: electrolytic manganese dioxide 

Application signed: June 12, 2001 

Ruling forwarded to PD of Customs: New York, November 15, 2001 

Effect on other rulings: successor to Duracell Inc. T.D. 84-80-G 
(44-00686-000) under 19 U.S.C. 1313(s) 

Ruling: 44-00686-001 


(S) Company: JT International Manufacturing America, Inc. 

Articles: cigarettes; filter rods; cigarette tobacco (blended a/k/a final 
blended strips, blended and cased a/k/a cased dried strips, and 
blended cased and cut a/k/a cut filler) 

Merchandise: cigarette paper; cigarette plug wrap; tipping paper; filter 
components; charcoal acetate filter rods; polypropylene wrap; tear 


tape; tobacco (leaf, strip and scrap/refuse) 

Application Signed: March 31, 2000 

Ruling forwarded to PDs of Customs: Miami & New York, January 9, 
2002 

Effect on other rulings: successor to R. J. Reynolds Tobacco Company 
T.D. 94-6—-W (44-04140-000) under 19 U.S.C. 1313(s) 

Ruling: 44-04140-001 


(T) Company: Lyondell Chemical Company 

Articles: propylene glycol; dipropylene glycol; tripropylene glycol 

Merchandise: propylene oxide 

Application signed: August 22, 2001 

Ruling Forwarded to PDs of Customs: Houston & San Francisco, 
November 19, 2001 

Effect on other rulings: none 

Ruling: 44-06212-000 


(U) Company: Lyondell Chemical Co. 

Articles: mono propylene glycol ethers; dipropylene glycol ethers 

Merchandise: propylene oxide; methanol 

Application signed: August 23, 2001 

Ruling forwarded to PDs of Customs: Houston & San Francisco, 
December 12, 2001 

Effect on other rulings: none 

Ruling: 44-06224-000 
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(V) Company: Lyondell Chemical Company 

Articles: propylene oxide; tertiary butyl hydroperoxide; tertiary butyl 
alcohol 

Merchandise: propylene 

Application signed: August 22, 2001 

Ruling forwarded to PDs of Customs: Houston & San Francisco, 
December 5, 2001 

Effect on other rulings: none 

Ruling: 44-06219-000 


(W) Company: Rubicon Inc. (Joint Venture) 

Articles: aniline 

Merchandise: nitrobenzene 

Application signed: July 3, 2001 

Ruling forwarded to PD of Customs: New York, November 28, 2001 
Effect on other rulings: none 

Ruling: 44-06211-000 


(X) Company: Standard Commercial Tobacco Company, Inc. 

Articles: cigarette tobacco (blended; blended and cased; blended, cased 
and cut a/k/a cut filler tobacco) 

Merchandise: tobacco (leaf; strip; scrap/refuse) 


Application signed: September 4, 2001 

Ruling forwarded to PDs of Customs: San Francisco & New York, 
December 6, 2001 

Effect on other rulings: none 

Ruling: 44-06221-000 


(Y) Company: Union Carbide Corporation 

Articles: crude acrylic acid 

Merchandise: propylene 

Application signed: May 29, 2001 

Ruling Forwarded to PDs of Customs: Houston & San Francisco, 
November 19, 2001 

Effect on other rulings: none 

Ruling: 44—-06213-000 


(Z) Company: Union Carbide Corp. 

Articles: Caprolactone, a/k/a Tone™ Monomer EC Regular Grade; 
Tone™ Monomer ECHP; Tone™ Monomer ECEQ 

Merchandise: Cyclohexanone 

Application signed: September 4, 2001 

Ruling Forwarded to PDs of Customs: Houston & San Francisco 
December 14, 2001 

Effect on other rulings: none 

Ruling: 44-06225-000 
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19 CFR Parts 7, 10, 11, 12, 18, 19, 24, 54, 101, 102, 111, 114, 123, 
128, 132, 134, 141, 145, 146, 148, 151, 152, 177, 181, and 191 


(T.D. 02-14) 
TECHNICAL AMENDMENTS TO THE CUSTOMS REGULATIONS 
AGENCY: Customs Service, Treasury. 
ACTION: Final rule. 


SUMMARY: This document amends the Customs Regulations by mak- 
ing certain technical corrections to various authority citations to reflect 
amendments to the Harmonized Tariff Schedule of the United States 
implementing the United States-Jordan Free Trade Area Implementa- 
tion Act, signed September 28, 2001. 


EFFECTIVE DATE: March 29, 2002. 


FOR FURTHER INFORMATION CONTACT: Gregory R. Vilders, At- 


torney, Regulations Branch, Office of Regulations and Rulings, (202) 
927-1415. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

In Chapter I of the Customs Regulations (19 CFR chapter I) there are 
many general and specific authority citations and some sections that 
reference certain General Note provisions of the Harmonized Tariff 
Schedule of the United States (HTSUS). 

On September 28, 2001, the United States-Jordan Free Trade Area 
Implementation Act was signed into law (Pub.L. 107-43, 115 Stat. 243, 
19US.C. 2112 note). To implement the provisions of this Act, on Decem- 
ber 7, 2001, the President issued Proclamation 7512 (66 FR 64497), the 
Annex of which modified the HTSUS by, among other things, adding a 
new General Note and redesignating the General Notes of the HTSUS 
that followed this addition. Specifically, anew HTSUS General Note 18 
was added and HTSUS General Notes 18-23 were redesignated as 
HTSUS General Notes 19-24, respectively. 

Because of the redesignation of General Notes in the HTSUS, the gen- 
eral and specific authority citations and sections in the Customs Regula- 
tions that reference certain General Note provisions are no longer 
accurate. 

This document corrects General Note references in 25 parts and in 3 
sections of the Customs Regulations (19 CFR parts 7, 10, 11, 12, 18, 19, 
24, 54, 101, 102, 111, 114, 123, 128, 132, 134, 141, 145, 146, 148, 151, 
152, 177, 181, and 191, and §§ 24.23, 141.4, and 152.13) to reflect the 
modification of the HTSUS set forth in Presidential Proclamation 7512. 


INAPPLICABILITY OF PUBLIC NOTICE AND COMMENT REQUIREMENT AND 
DELAYED EFFECTIVE DATE REQUIREMENT 


Because these amendments merely correct certain authority citation 
referencing errors in the Customs Regulations, pursuant to 5 U.S.C. 
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553(b)(B), Customs finds that good cause exists for dispensing with no- 
tice and public procedure as unnecessary. For these same reasons, pur- 
suant to 5 U.S.C. 553(d)(3), Customs finds that good cause exists for 
dispensing with the requirement for a delayed effective date. 


THE REGULATORY FLEXIBILITY ACT 


Since this document is not subject to the notice and public procedure 
requirements of 5 U.S.C. 553, it is not subject to the provisions of the 
Regulatory Flexibility Act (5 U.S.C. et seq.). 


EXECUTIVE ORDER 12866 


These amendments do not meet the criteria for a “significant regula- 
tory action” as specified in E.O. 12866. 


DRAFTING INFORMATION 


The principal author of this document was Gregory R. Vilders, Attor- 
ney, Regulations Branch, Office of Regulations and Rulings. 


AMENDMENTS TO THE REGULATIONS 
Chapter I of the Customs Regulations (19 CFR chapter I) is amended 
as set forth below: 


PART 7—CUSTOMS RELATIONS WITH INSULAR 
POSSESSIONS AND GUANTANAMO BAY NAVAL STATION 
1. The authority citation for part 7 is revised to read as follows: 


Authority: 19 U.S.C. 66, 1202 (General Note 23, Harmonized Tariff 
Schedule of the United States), 1623, 1624; 48 U.S.C. 1406i. 


PART 10—ARTICLES CONDITIONALLY FREE, 


SUBJECT TO A REDUCED RATE, ETC. 


1. The general authority citation for part 10 is revised to read as 
follows: 


Authority: 19 U.S.C. 66, 1202 (General Note 23, Harmonized Tariff 
Schedule of the United States (HTSUS)), 1321, 1481, 1484, 1498, 1508, 
1623, 1624, 3314; 


* * * * * * 


PART 11—PACKING AND STAMPING; MARKING 
1. The authority citation for part 11 is revised to read as follows: 
Authority: 5 US.C. 301; 19 U.S.C. 66, 1202 (General Notes 23 and 24, 
Harmonized Tariff Schedule of the United States), 1624. 


PART 12—SPECIAL CLASSES OF MERCHANDISE 
1. The general authority citation for part 12 is revised to read as 
follows: 


Authority: 5 US.C. 301; 19 U.S.C. 66, 1202 (General Note 23, Harmo- 
nized Tariff Schedule of the United States (HTSUS)), 1624; 
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* * * * * 


PART 18—TRANSPORTATION IN BOND AND 
MERCHANDISE IN TRANSIT 


1. The general authority citation for part 18 is revised to read as 
follows: 
Authority: 5 U.S.C. 301; 19 U.S.C. 66, 1202 (General Note 23, Harmo- 


nized Tariff Schedule of the United States), 1551, 1552, 1553, 1623, 
1624. 


* * * * * * * 


PART 19—CUSTOMS WAREHOUSES, CONTAINER 
STATIONS AND CONTROL OF MERCHANDISE THEREIN 
1. The general authority citation for part 19 is revised to read as 
follows: 


Authority: 5 U.S.C. 301; 19 U.S.C. 66, 1202 (General Note 23, Harmo- 
nized Tariff Schedule of the United States), 1624; 


* * * * * cd * 


PART 24—CUSTOMS FINANCIAL AND 
ACCOUNTING PROCEDURE 


1. The general authority citation for part 24 is revised to read as 
follows: 


Authority: 5 U.S.C. 301; 19 U.S.C. 58a—58c, 66, 1202 (General Note 23, 


Harmonized Tariff Schedule of the United States), 1505, 1624; 26 U.S.C. 
4461, 4462; 31 U.S.C. 9701. 


* * * * * * * 
2. In § 24.23, the reference in paragraph (c)(1)(v) to “General Note 18, 


HTSUS” is removed and added, in its place, is the reference “General 
Note 19, HTSUS”. 


PART 54—CERTAIN IMPORTATIONS 
TEMPORARILY FREE OF DUTY 
1. The authority citation for part 54 is revised to read as follows: 
Authority: 19 U.S.C. 66, 1202 (General Note 23; Section XV, Note 5, 
Harmonized Tariff Schedule of the United States), 1623, 1624. 


PART 101—GENERAL PROVISIONS 


1. The general authority citation for part 101 is revised to read as 
follows: 


Authority: 5 U.S.C. 301; 19 U.S.C. 2, 66, 1202 (General Note 23, Har- 
monized Tariff Schedule of the United States), 1623, 1624, 1646a. 


* * * * * * * 


PART 102—RULES OF ORIGIN 
1. The authority citation for part 102 is revised to read as follows: 


Authority: 19 U.S.C. 66, 1202 (General Note 23, Harmonized Tariff 
Schedule of the United States), 1624, 3314, 3592. 
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PART 111—CUSTOMS BROKERS 
1. The general authority citation for part 111 is revised to read as 
follows: 
Authority: 19 U.S.C. 66, 1202 (General Note 23, Harmonized Tariff 
Schedule of the United States), 1624, 1641. 


* + * * * 


PART 114—CARNETS 
1. The authority citation for part 114 is revised to read as follows: 


Authority: 19 U.S.C. 66, 1202 (General Note 23, Harmonized Tariff 
Schedule of the United States), 1623, 1624. 


PART 123—CUSTOMS RELATIONS 
WITH CANADA AND MEXICO 
1. The general authority citation for part 123 is revised to read as 
follows: 


Authority: 19 U.S.C. 66, 1202 (General Note 23, Harmonized Tariff 
Schedule of the United States (HTSUS)), 1431, 1433, 1436, 1448, 1624. 


PART 128—EXPRESS CONSIGNMENTS 
1. The authority citation for part 128 is revised to read as follows: 


Authority: 19 U.S.C. 66, 1202 (General Note 23, Harmonized Tariff 


Schedule of the United States), 1321, 1484, 1498, 1551, 1555, 1556, 
1565, 1624. 


PART 132—QUOTAS 


1. The general authority citation for part 132 is revised to read as 
follows: 


Authority: 19 U.S.C. 66, 1202 (General Note 23, Harmonized Tariff 
Schedule of the United States (HTSUS)), 1623, 1624. 


* * * 


* * * 
PART 134—COUNTRY OF ORIGIN MARKING 
1. The authority citation for part 134 is revised to read as follows: 
Authority: 5 U.S.C. 301; 19 U.S.C. 66, 1202 (General Note 23, Harmo- 
nized Tariff Schedule of the United States), 1304, 1624. 


PART 141—ENTRY OF MERCHANDISE 


1. The general authority citation for part 141 continues, and the spe- 
cific authority for § 141.4 is revised, to read as follows: 


Authority: 19 U.S.C. 66, 1448, 1484, 1624. 
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* * * * ok * * 
Section 141.4 also issued under 19 U.S.C. 1202 (General Note 19; 
Chapter 86, Additional U.S. Note 1; Chapter 89, Additional U.S. Note 1; 
Chapter 98, Subchapter III, US. Note 4, Harmonized Tariff Schedule of 
the United States), 1498; 
* * * * * * az 
2. In § 141.4: 
a. The reference in paragraph ( b)(1) to “General Note 18” is removed 
and added, in its place, is the reference “General Note 19”; and 
b. The reference in the introductory text of paragraph (c) to “General 


Note 18(e)” is removed and added, in its place, is the reference “General 
Note 19(e)”. 


PART 145—MAIL IMPORTATIONS 
1. The general authority citation for part 145 is revised to read as 
follows: 
Authority: 19 U.S.C. 66, 1202 (General Note 23, Harmonized Tariff 
Schedule of the United States), 1624; 


* * * * * * * 


PART 146—FOREIGN TRADE ZONES 
1. The authority citation for part 146 is revised to read as follows: 


Authority: 19 U.S.C. 66, 8la—81u, 1202 (General Note 23, Harmonized 


Tariff Schedule of the United States), 1623, 1624. 


PART 148—PERSONAL DECLARATIONS AND EXEMPTIONS 
1. The general authority citation for part 148 is revised to read as 
follows: 


Authority: 19 U.S.C. 66, 1496, 1498, 1624. The provisions of this part, 
except for subpart C, are also issued under 19 U.S.C. 1202 (General Note 
23, Harmonized Tariff Schedule of the United States); 


* * * * * * * 


PART 151—EXAMINATION, SAMPLING, AND 
TESTING OF MERCHANDISE 


1. The general authority citation for part 151 is revised to read as 
follows: 
Authority: 19 U.S.C. 66, 1202 (General Notes 23 and 24, Harmonized 
Tariff Schedule of the United States (HTSUS)), 1624. 


* * * * * * * 


PART 152—CLASSIFICATION AND 
APPRAISEMENT OF MERCHANDISE 


1. The general authority citation for part 152 continues, and the spe- 
cific authority for $152.13 is revised, to read as follows: 


Authority: 19 U.S.C. 66, 1401a, 1500, 1502, 1624. 
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* * * * * * * 


Section 152.13 also issued under 19 U.S.C. 1202 (General Note 20, 
Harmonized Tariff Schedule of the United States (HTSUS)). 

2. In § 152.13: 

a. The reference in paragraphs (b)(1) and (b)(2) to “General Note 19” 
is removed and added, in its place, is the reference “General Note 20”; 

b. The reference in the introductory text of paragraph (c) and in para- 
graphs (c)(1), (c)(2), and (c)(3) to “General Note 19” is removed and add- 
ed, in its place, is the reference “General Note 20”; and 

c. The references in paragraph (d) to “General Note 19” are removed 
and added, in their place, are the references “General Note 20”. 


PART 177—ADMINISTRATIVE RULINGS 


1. The general authority citation for part 177 is revised to read as 
follows: 


Authority: 5 U.S.C. 301; 19 U.S.C. 66, 1202 (General Note 23, Harmo- 
nized Tariff Schedule of the United States), 1624. 


* * * * * * * 


PART 181—NORTH AMERICAN FREE TRADE AGREEMENT 
1. The authority citation for part 181 is revised to read as follows: 


Authority: 19 U.S.C. 66, 1202 (General Note 23, Harmonized Tariff 
Schedule of the United States), 1624, 3314. 


PART 191—DRAWBACK 
1. The general authority citation for part 191 is revised to read as 
follows: 
Authority: 5 U.S.C. 301; 19 U.S.C. 66, 1202 (General Note 23, Harmo- 
nized Tariff Schedule of the United States), 1313, 1624. 


* * * * * * 


Dated: March 25, 2002. 


DouG as M. BROWNING, 
Acting Assistant Commissioner, 
Office of Regulations and Rulings. 


[Published in the Federal Register, March 29, 2002 (67 Fr 15097)] 





U.S. Customs Service 


General Notices 


RETRACTION OF REVOCATION OR CANCELLATION NOTICE 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: General Notice. 


SUMMARY: The following Customs broker license numbers were erro- 


neously included in a list of revoked or cancelled Customs broker li- 
censes. 


Name License Port Name 
Craig International 13252 Cleveland 
Virginia H. Venslovaitis 11779 


Champlain 
Robert J. Schott 05272 


Washington 


Customs broker licenses numbered 05272, 11779, and 13252 remain 
valid. 
Dated: March 8, 2002. 


BONNI G. TISCHLER, 
Assistant Commissioner, 
Office of Field Operations. 


{Published in the Federal Register, March 29, 2002 (67 FR 15284)] 
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RETRACTION OF REVOCATION NOTICE 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: General Notice. 


SUMMARY: The following Customs broker license was erroneously in- 
cluded in a list of revoked Customs broker licenses. 


License Port Name 

Tisha Goss 16852 Cleveland 
This Customs broker license, number 16852, remains valid. 

Dated: March 8, 2002. 
BONNI G. TISCHLER, 
Assistant Commissioner, 
Office of Field Operations. 

[Published in the Federal Register, March 29, 2002 (67 FR 15284)] 


RII RIOT 


CANCELLATION OF CUSTOMS BROKER LICENSES 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Customs Broker License Cancellations. 


SUMMARY: Pursuant to section 641 of the Tariff Act of 1930 as 
amended (19 USC 1641) and the Customs Regulations (19 CFR 111), the 
following Customs broker licenses are cancelled without prejudice. Be- 
cause previous publication of some records cannot be readily verified, 
the records are now being published to ensure Customs compliance with 
administrative requirements. 


Name License Port Name 
Air-Sea Forwarders, Ine... oi... ce ccc cesses 03659 
Eric T. Buchanan 14452 


San Francisco 


Savannah 
Burlington Northern Customs Brokerage 07064 Minneapolis 


Carmichael International Service 05314 San Francisco 


James W. Ghedi 07274 Dallas/Fort Worth 


Pee TSU EOL 1, SoS cicig wiaslele x oiersids oS we wists 06358 Dallas/Fort Worth 
Karl Schroff & Associates Kansas City 


Nations Customs Brokers, Inc. ................. Miami 
Robert J. Schott Baltimore 


Some of these entities may continue to provide broker services under 
a different brokerage license number. 


Dated: March 8, 2002. 


BONNI G. TISCHLER, 
Assistant Commissioner, 
Office of Field Operations. 
[Published in the Federal Register, March 29, 2002 (67 FR 15284)] 





U.S. CUSTOMS SERVICE 


CANCELLATION OF CUSTOMS BROKER LICENSE 
DUE TO DEATH OF THE LICENSE HOLDER 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Cancellation of License. 


SUMMARY: Notice is hereby given that, pursuant to 19 CFR 111.53(g), 
the following individual Customs broker license has been cancelled due 
to death of the broker: 


Name License Port Name 


Benjamin J. Hernandez 09375 Seattle 
Dated: March 8, 2002. 


BONNI G. TISCHLER, 
Assistant Commissioner, 
Office of Field Operations. 


[Published in the Federal Register, March 29, 2002 (67 FR 15285)] 


NOTICE OF CANCELLATION OF CUSTOMS BROKER LICENSE 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: General notice. 


SUMMARY: Pursuant to section 641 of the Tariff Act of 1930 as 
amended (19 USC 1641) and the Customs Regulations [19 CFR 
111.51(a)], the following Customs broker license is canceled without 
prejudice. 

Name License Port Name 


Seino America, Inc Los Angeles 
Dated: March 8, 2002. 


BOoNNI G. TISCHLER, 
Assistant Commissioner, 


Office of Field Operations. 
{Published in the Federal Register, March 29, 2002 (67 FR 15285)] 
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REVOCATION OF CUSTOMS BROKER LICENSES 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Customs Broker License Revocations. 


SUMMARY: Pursuant to section 641 of the Tariff Act of 1930 as 
amended (19 USC 1641) and the Customs Regulations (19 CFR 111), the 
following Customs broker licenses are revoked. Because previous publi- 
cation of some records cannot be readily verified, the records are now 
being published to ensure Customs compliance with administrative re- 


quirements. 

Name License 
PROP CRBEIENT soos orn SOt ss Gn OSU Sar eee 11541 
aR NIN a lS oO Boks Mate wla aie 09042 
MRSRATR RETIN 5.505 Wo Si csscse ale ishale Maa Nibre so siw,a' we 03467 
PIU IN PEN oo oi sirs'ine 5 Sap ce Sintec are Sere daa Re RSS 06093 
PR EN ot oo oui Selolssc nie ns alec oe od ew Ne ee 05284 
Unimex Brokerage, Inc. . oo... ..s5s osiecis cies 93 010 12585 


Dated: March 8, 2002. 


Port Name 


San Francisco 
Miami 

New York 

New York 
Dallas/Fort Worth 
El Paso 


BONNI G. TISCHLER, 
Assistant Commissioner, 
Office of Field Operations. 


[Published in the Federal Register, March 29, 2002 (67 FR 15284)] 
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DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, DC, March 27, 2002. 
The following documents of the United States Customs Service, 
Office of Regulations and Rulings, have been determined to be of suffi- 
cient interest to the public and U.S. Customs Service field offices to 
merit publication in the Customs BULLETIN. 
DouG as M. BROWNING, 
Acting Assistant Commissioner, 
Office of Regulations and Rulings. 


MODIFICATION OF RULING LETTER AND REVOCATION OF 
TREATMENT RELATING TO THE CLASSIFICATION OF 
WOMAN’S UPPER BODY GARMENT 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of modification of a ruling letter and revocation of 


treatment relating to the classification of a woman’s upper body gar- 
ment. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
1625(c)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub.L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is modifyinga ruling letter relating to the tariff classi- 
fication of awoman’s upper body garment under the Harmonized Tariff 
Schedule of the United States (HTSUS), and revoking any treatment 
previously accorded by the Customs Service to substantially identical 
merchandise. Notice of proposed actions was published on October 31, 
2001, in Volume 35, Number 44, of the Customs BULLETIN. No com- 
ments were received on the proposed modification. 


DATE: This action is effective for merchandise entered or withdrawn 
from warehouse for consumption on or after June 10, 2002. 


FOR FURTHER INFORMATION CONTACT: Ann Segura Minardi, 
Textile Branch, and (202) 927-1009. 
SUPPLEMENTARY INFORMATION: 


BACKGROUND 


On December 8, 1993, Title VI, (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub.L. 
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103-182, 107 Stat. 2057), (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended 
and related laws. Two new concepts which emerge from the law are “in- 
formed compliance” and “shared responsibility.” These concepts 
are premised on the idea that in order to maximize voluntary com- 
pliance with Customs laws and regulations, the trade community needs 
tobe clearly and completely informed of its legal obligations. According- 
ly, the law imposes a greater obligation on Customs to provide the public 
with improved information concerning the trade community’s responsi- 
bilities and rights under the Customs and related laws. In addition, both 
the trade and Customs share responsibility in carrying out import re- 
quirements. For example, under section 484 of the Tariff Act of 1930, as 
amended, (19 U.S.C. section 1484) the importer of record is responsible 
for using reasonable care to enter, classify and value imported merchan- 
dise, and provide any other information necessary to enable Customs to 
properly assess duties, collect accurate statistics and determine wheth- 
er any other applicable legal requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 US.C. 
1625(c)(1)), as amended by section 623 of Title VI, a notice was pub- 
lished in the Customs BULLETIN on October 31, 2001, Vol. 35, No. 44, 
proposing to modify Customs New York Ruling (NY) G80103, dated Au- 
gust 28, 2000, pertaining to the tariff classification of a woman’s upper 
body garment. No comments were received in response to this notice. 

In NY G80103, Customs ruled that a woman’s upper body garment 
identified as Style 0045 was classifiable in subheading 6212.10.9020, 
HTSUSA, in the provision for “Brassieres, girdles, corsets, braces, sus- 
penders, garters and similar articles and parts thereof, whether or not 
knitted or crocheted: Brassieres: Other: Other, Of man-made fibers“. 
Since the issuance of this ruling, Customs has reviewed the classifica- 
tion of this item and has determined that the cited ruling is in error. We 
have determined that this item is properly classifiable as a “corset” of 
man-made fibers under subheading 6212.30.0020, HTSUSA. The mer- 
chandise identified as Style 0045 is correctly classified in subheading 
6212.30.0020, HTSUSA, which provides for, “Brassieres, girdles, cor- 
sets, braces, suspenders, garters and similar articles and parts thereof, 
whether or not knitted or crocheted: Corsets, Of man-made fibers. 

As stated in the proposed notice, this modification covers any rulings 
on this merchandise which may exist but have not been specifically iden- 
tified. Any party who has received an interpretive ruling or decision (i.e., 
ruling letter, internal advice memorandum or decision or protest review 
decision) on the merchandise subject to this notice, should have advised 
the Customs Service during the notice period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930 (19 U.S.C. 
1625(c)(2)), as amended by section 623 of Title VI, Customs is revoking 
any treatment previously accorded by Customs to substantially identi- 
cal transactions that is contrary to the position set forth in this notice. 
This treatment may, among other reasons, be the result of the import- 
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er’s reliance on a ruling issued to a third party, Customs personnel ap- 
plying a ruling of a third party to importations of the same or similar 
merchandise, or the importer’s or Customs previous interpretation of 
the Harmonized Tariff Schedule of the United States (HTSUS). Any 
person involved in substantially identical transactions should have ad- 
vised Customs during the comment period. An importer’s reliance on a 
treatment of substantially identical transactions or on a specific ruling 
concerning the merchandise covered by this notice which was not iden- 
tified in this notice, may raise the rebuttable presumption of lack of rea- 
sonable care on the part of the importer or its agents for importations of 
merchandise subsequent to the effective date of this final notice. 

Customs, pursuant to 19 U.S.C. 1625(c)(1), is modifying NY G80103 
dated August 28, 2000, and any other ruling not specifically identified, 
to reflect the proper classification of the merchandise pursuant to the 
analysis set forth in Headquarters Ruling Letter HQ 964537 (see “At- 
tachment” to this document). Additionally, pursuant to 19 U.S.C. 
1625(c)(2), Customs is revoking any treatment previously accorded by 
the Customs Service to substantially identical merchandise. 

In accordance with 19 U.S.C. 1625(c), this ruling will become effective 
60 days after publication in the CUSTOMS BULLETIN. 


Dated: February 8, 2002. 


JOHN ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachment] 


[ATTACHMENT] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC, February 7, 2002. 
CLA-2 RR:CR:TE 


Category: Classification 


Tariff No. 6114.30.1020 and 6212.30.0020 
Mr. GARTH PAULEY 


SPECIALIST, INTIMATE APPAREL 
LIMITED DISTRIBUTION SERVICES 
Seven Limited Parkway 
Reynoldsburg, OH 43068 


Re: Request for reconsideration of classification and Modification of NY G80103: Two 
woman’s upper body garments. 


DEAR MR. PAULEY: 


This is in response to a letter, dated September 14, 2000, on behalf of the Lane Bryant 
company, requesting reconsideration of Customs New York Ruling (NY) G80103 which 
classified woman’s undergarments under the Harmonized Tariff Schedule of the United 
States Annotated (HTSUSA). Samples were submitted to this cffice for examination and 
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will be returned under separate cover per your request. We have reviewed this ruling and 
determined that the classification provided for merchandise identified as Style 0045 is in- 
correct. This ruling modifies NY G80103 by providing the correct classification for Style 
0045. 

Pursuant to section 625(c), Tariff Act of 1930, as amended (19 U.S.C. 1625(c)), notice of 
the proposed modification of NY G82728 was published on October 31, 2001, in the Cus- 
TOMS BULLETIN, Volume 35, Number 44. No comments were received in response to the 
proposed notice. 


Facts: 


Style 5407 is a woman’s upper body garment constructed of 79 percent nylon and 
21 percent spandex paisley printed knit fabric. The front of the garment is comprised of 
5 panels. The back is constructed of two panels with a back closure. The garment features 
shoulder straps with a rear slide adjustment. The front portion of the shoulder strap has 
been finished in % inch wide matching paisley knit fabric. The back portion of each shoul- 
der strap features % inch wide elasticin matching solid color. The built-in brassiere is com- 
prised of lightly padded cups of knit fabric and foam construction with each having asingle 
center seam for shaping. The cups have been sewn into an elastic net (knit construction) 
fabric that forms the interior built-in shelf support of the garment. The lower portion of 
this built-in shelf is constructed with a 1 “% inch wide black elastic with scalloped edging 
and the tradename “realwear” embroidered in black and repeating at 3 inch intervals. A 
single piece of blue elastic (3/4 inch wide) has been sewn to the inside of the paisley knit 
fabric strap. This soft blue elastic strip is sewn to the top inside edge of the garment in one 
continuous strip descending from the strap to under the arm and ending at the back seam 
closure. Strips of hook and eye closures run vertically along each back panel (8 2 inches 
long). When fastened the hook and eye closures form a secure, non-gapping back seam 
composed of black knit edging strips sewn to the outside of the garment (1 % inch wide by 
8 Yeinches long). The bottom edge of the garment is slightly shaped so that the front center 
panel forms the longest panel. The same soft blue elastic used on the inside of the top edge 
has been secured to the inside of the entire bottom edge of the garment. 

Style 0045 combines a woman’s underwire brassiere with long shaped panels that de- 
scend to the waist. The garment consists of a total of eight panels which cover the torso. 
The front center panels are longer than the other panels resulting in a slightly shaped 
hemline at the lower edge of the garment. Six of the connecting seams on these panels con- 
tain a strip of boning. The front panels feature metal eyes running in vertical strips along 
the edge. A satin ribbon is laced through the metal eyes, in alternating fashion, to join the 
two front panels at the center of the garment. The front of the shoulder straps are com- 
prised of two narrow strips of knit fabric joined to a matching % inch wide elastic with rear 
slide adjustment. The brassiere cups are constructed of 91 percent nylon and 9 percent 
spandex knit satin-like fabric with seams running horizontally for shaping. The cups are 
lined with a knit fabric and also feature a horizontal seam. The two front center panels and 
two back panels are unlined and constructed of the same satin-like knit fabric used in the 
brassiere cups. The remaining four panels are constructed of a 60 percent nylon 40 per- 
cent spandex fishnet knit fabric and are lined with a knit fabric. Each back panel has been 
edged with hook and eye closures that run vertically (8 12 inches long) to completely close 
the garment. A soft narrow elastic (12 inch wide) with scalloped edge has been sewn along 
the top edge of the four back panels and at the bottom edge of all eight panels. 

In New York Ruling (NY) G80103, dated August 28, 2000, Style 5407 was classified in 
subheading 6114.30.1020, HTSUSA, which provides for “Other garments, knitted or cro- 
cheted: Of man-made fibers: Tops, Women’s or girls“. Style 0045 was classified in sub- 
heading 6212.10.9020, HTSUSA, in the provision for “Brassieres, girdles, corsets, braces, 
suspenders, garters and similar articles and parts thereof, whether or not knitted or cro- 
cheted: Brassieres: Other: Other, Of man-made fibers“. 

You disagree with Customs classification of both styles. As such, you have asserted that 
Style 5407 has all the features normally associated with a support garment and brassiere 
and should be correctly classified under subheading 6212.10.5020, HTSUSA, in the provi- 
sion for “Brassieres, girdles, corsets, braces, suspenders, garters and similar articles and 
parts thereof, whether or not knitted or crocheted: Brassieres: Containing lace, net or em- 
broidery: Other, Of man-made fibers.” You further assert that Style 0045 has the essential 
characteristics of a corset and should be classified in subheading 6212.30.0020, HTSUSA, 
which is the provision for “Brassieres, girdles, corsets, braces, suspenders, garters and 
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similar articles and parts thereof, whether or not knitted or crocheted: Corsets, Of man- 
made fibers.” 


Issue: 
What is the proper classification for the merchandise? 
Law and Analysis: 


Classification under the Harmonized Tariff Schedule of the United States Annotated 
(HTSUSA) is made in accordance with the General Rules of Interpretation (GRI). GRI 1 
provides that the classification of goods shall be determined according to the terms of the 
headings of the tariff schedule and any relative Section or Chapter Notes. In the event that 
the goods cannot be classified solely on the basis of GRI 1, and if the heading and legal 
notes do not otherwise require, the remaining GRI may then be applied. The Harmonized 
Commodity Description and Coding System Explanatory Notes (“ENs”) constitute the of- 
ficial interpretation of the Harmonized System at the international level. While neither 
legally binding nor dispositive, the ENs provide a commentary on the scope of each head- 
ing of the HTSUS and are generally indicative of the proper interpretation of these hea- 
dings. See T.D. 89-80, 54 Fed. Reg. 35127, 35128 (August 23, 1989). 


Style 5407 


With respect to the article identified as Style 5407, and classified by Customs under sub- 
heading 6114.30.1020, HTSUSA, we note that this is a residual provision for knit gar- 
ments which are not included more specifically in the preceding headings of Chapter 61. 
Thus, we must first consider whether or not there are any other relevant provisions in 
Chapter 61 that may be applicable to Style 5407. 

Heading 6109, HTSUSA, provides for “T-shirts, singlets, tank tops and similar gar- 
ments, knitted or crocheted.” The ENs to heading 6109 define “T-shirts” as lightweight 
knitted or crocheted garments of the vest type with long or short sleeves. The EN further 
states that the heading to 6109 also includes singlets and other vests which are classified 
in the heading without distinction between male and female wear. 

The subject article is sleeveless, having narrow adjustable shoulder straps. Thus, it does 
not meet the definition of a “T-Shirt”. However, it is well established that certain under- 
wear styled camisoles are classifiable as “singlets” under heading 6109, HTSUSA. Fur- 
thermore, it was noted in HQ 089280, dated May 13, 1991, that for classification within 
Ch. 61, undergarments are divided into two categories; those which are worn below the 
waist are provided for within the provisions of heading 6108, HTSUSA, and those which 
are worn above the waist, except for full slips, are indicated in the terms of the headings of 
6109, HTSUSA. Thus, the article now at issue must be similar to a camisole, singlet, tank 
top or undershirt to be within the scope of heading 6109, HTSUSA. 

In Headquarters Ruling (HQ) 086977, dated June 19, 1990, a silk knit camisole de- 
signed to be worn under a shirt and over a bra, was classified under subheading 
6109.90.2020, HTSUSA. In defining a “singlet” as an undershirt, it was determined thata 
camisole is similar to an undershirt and therefore properly classified in heading 6109, 
HTSUSA. The following rulings also classified various women’s camisoles within heading 
6109: HQ 089083, dated July 2, 1991; HQ 951246, dated June 24, 1992; HQ 951247, dated 
June 24, 1992; HQ 951809, dated September 8, 1992, HQ 952324, dated November 25, 
1992; and HQ 959031, dated July 23, 1996. It is important to note, however, that none of 
the camisoles in the aforementioned rulings had a sewn-in brassiere and a back closure. 
Because the article has a sewn-in shelf style bra with hook and eye closures at the back, we 
do not believe it is similar to the “singlets” (camisoles) classifiable within heading 6109, 
HTSUSA. 

The Guidelines for the Reporting of Imported Products in Various Textile and Apparel 
Categories, C.1.E. 13/88, November 23, 1988 (Textile Guidelines) sets forth features which 
would preclude a garment from consideration asa “tank top” under heading 6109, HTSU- 
SA: 


1) pockets, real or simulated, other than breast pockets; 
2) any belt treatment including simple loops; 
3) any type of front or back neck opening (zipper, button, or otherwise). 
Although the Textile Guidelines specifically preclude any type of front or back “neck” 
opening, we presume this would also preclude those garments having openings that ex- 
tend the entire length of the front or back. Such aneckline usually results in the absence of 
material at the neck because the front and/or back of a “tank top” may have around, V, U, 
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boat, square or other type of neckline that drops below the nape of the neck. Since the sub- 
ject garment, Style 5407, has a full back opening with hook and eye closure, it is our deter- 
mination that the full length hook and eye back closure would prevent this article from 
classification as a “tank top” under heading 6109, HTSUSA. 

In determining whether or not the subject garment (Style 5407) is a brassiere classifi- 
able under subheading 6212.10.5020, HTSUSA, we note that the top is designed with a 
built-in bra to provide support and is constructed ofa knit fabric that provides total cover- 
age to the wearer. However, a garment of this construction would be extremely cumber- 
some as a brassiere. The top itself is designed with five seamed panels that descend from 
top to bottom and completely cover the torso with a substantial opaque knit fabric. Al- 
though the seams connecting these panels create a snug fit, such detailing may prove 
bulky under a close-fitting top. Furthermore, this top has been constructed with two lay- 
ers of fabric, i.e., a shelf bra and the exterior portion of the top. 

Therefore, it is Customs determination that this garment, Style 5407, is not a brassiere. 
This decision is supported by HQ 950364, dated January 17, 1992, in which a sleeveless 
pullover with 1 inch shoulder straps, made of fine knit cotton, U-shaped neckline with a 
burnt-out lace insert, and extending below the waist, was classified as a “nonunderwear” 
tank top under subheading 6109.10.0060, HTSUSA. In reaching this decision, Customs 
applied the Textile Guidelines which specifically state that “the term ‘underwear’ refers 
to garments which are ordinarily worn under other garments and are not exposed to view 
when the wearer is conventionally dressed for appearance in public indoors or out-of- 
doors.” 

it is important to note that the garment identified as Style 5407, is designed and in- 
tended to be marketed with coordinating lounging pants, camisoles and oversize shirts 
that are described by the importer as “sleepwear” garments. These garments are 
constructed of the same fabric/colors as the subject top. In addition, bras and panties are 
marketed in fabrics and colors that match Style 5407. 

We have assessed the subject top in conjunction with the coordinating pants, camisole 
and oversized shirt, and have determined that it would be better suited as loungewear 
(outerwear) than sleepwear. In Mast Industries v. United States, 9 CIT 549, 552 (1985), 
aff'd, 786 F. 2d 1144 (1986), the court noted the definition of “nightwear” as “garments to 
be worn to bed.” In the subject case, Style 5407 has a hook and eye closure along the back 
and sewn-in shelf bra that would render this garment uncomfortable as sleepwear. If the 
subject top is paired with the coordinating lounging pants and/or long oversize shirt, it 
could be used as loungewear. However, it is our understanding that the top is imported 
separately from the coordinating pants/oversize shirt. Therefore, it would not be classifi- 
able under heading 6104, HTSUSA, as a loungewear “ensemble” because it is not entered 
with a garment designed to cover the lower part of the body (see EN 6104). 

The next relevant provision is heading 6106, HTSUSA, which provides for women’s 
blouses, shirts and shirt-blouses, knitted or crocheted. Once again, the Textile Guidelines 
provide that where a women’s garment has excessively revealing arm or neck openings, it 
will be excluded from consideration as a shirt or blouse and considered a top. Thus, it is 
Customs determination that the garment identified as Style 5407 is a knit top which is not 
included more specifically in the preceding headings of Chapter 61 andis properly classifi- 
able as an “Other” knitted garment of man-made fibers under subheading 6114.30.1020, 
HTSUSA. 

In view of the foregoing, we affirm NY G80103, dated August 28, 2000, which classified 
Style 5407 in subheading 6114.30.1020, HTSUSA, as “Other garments, knitted or cro- 
cheted: Of man-made fibers: Tops, Women’s or girls”. 


Style 0045 


The second garment is identified as Style 0045 and consists of an underwire bra with 
panels that descend to the waist, adjustable straps of less than 1 inch, a hook and eye back 
closure, and front closure laced with a satin ribbon. Heading 6212, HTSUSA, provides for, 
“Brassieres, girdles, corsets, braces, suspenders, garters and similar articles and parts 


thereof, whether or not knitted or crocheted.” The EN to heading 6212, HTSUS, states, in 
pertinent part: 


This heading covers articles of a kind designed for wear as body-supporting garments 
or as supports for certain other articles of apparel, and parts thereof. These articles 


may be made of any textile material including knitted or crocheted fabrics (whether 
or not elastic). 
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The heading includes, inter alia: 
(1) Brassieres of all kinds. 
(2) Girdles and panty-girdles. 
(3) Corselettes (combinations of girdles or panty-girdles and brassieres). 
(4) Corsets and corset-belts. These are usually reinforced with flexible metal- 


lic, whalebone or plastic stays, and are generally fastened by lacing or by hooks. 
(5) Suspender-belts, * * * garters, * * * 


The article now in question combines multiple features into one undergarment: a body 
supporting brassiere (underwire at the cups), adjustable straps, supportive panels that 
shape and cover the torso and extend below the waist, six “stays” (or boning) which con- 
nect the panels, a “lacing” style closure in the front, and a hook/eye style closure in the 
back. As such, it is most similar to a “corset “ which is further supported by the definitions 
presented in the following lexicographic sources: 


Women’s one piece sleeveless, laced garment for shaping the figure. Generally a 
heavily boned, rigid garment worn from 1820s to 1930s. Since 1940s made of lighter- 
weight elasticized fabrics and called a girdle or foundation garment. Fairchild’s Dic- 
tionary of Fashion 2d Edition. 


A stiff shaping garment of the torso, tending to pronounced diminution of the waist 
and raising of the bust. A variant was used by men as well. Infra-Apparel, Richard 
Martin and Harold Koda (1993), at 47. 


Based on these definitions, the “corset” features a combination of body supporting ele- 
ments that lift the bustline, diminish the waistline, and provide shaping to the torso. The 
undergarment now in question has center front and rear panels that are constructed of 91 
percent nylon and 9 percent spandex knit fabric. The four side panels are constructed of 60 
percent nylon and 40 percent spandex fishnet knit fabric. The construction and fabric con- 
tent provide exceptional body support to the torso. Further, the subject garment shares all 
of the same features provided in the above definitions of the “corset.” In view of the forego- 
ing, we have determined that the subject article is a “corset” and specifically provided for 
under heading 6212, HTSUSA. 

In view of the foregoing, the article identified as Style 0045 is properly classifiable asa 
“corset” of man-made fibers under subheading 6212.30.0020, HTSUSA. 

Holding: 

NY G80103 is hereby modified. 

The merchandise identified as Style 5407 is correctly classified in subheading 
6114.30.1020, HTSUSA, as “Other garments, knitted or crocheted: Of man-made fibers: 
Tops, Women’s or girls”. The general column one duty rate is 32.7 percent ad valorem. The 
textile category is 639. 

The merchandise identified as Style 0045 is correctly classified in subheading 
6212.30.0020, HTSUSA, which provides for, “Brassieres, girdles, corsets, braces, suspend- 
ers, garters and similar articles and parts thereof, whether or not knitted or crocheted: 
Corsets, Of man-made fibers.” The general column one duty rate is 24 percent ad valorem. 
The textile category is 649. 

The designated textile and apparel category may be subdivided into parts. Ifso, visa and 
quota requirements applicable to the subject merchandise may be affected. Since part 
categories are the result of international bilateral agreements which are subject to fre- 
quent renegotiations and changes, to obtain the most current information available, we 
suggest that you check, close to the time of shipment, the Status Report on Current Import 
Quotas (Restraint Levels), an internal issuance of the U.S. Customs Service, which is avail- 
able for inspection at your local Customs office. 

Due to the changeable nature of the statistical annotation (the ninth and tenth digits of 
the classification) and the restraint (quota/visa) categories applicable to textile merchan- 
dise, you should contact your local Customs office prior to importation of this merchandise 
to determine the current status of any import restraints or requirements. 

In accordance with 19 U.S.C. 1625(c), this ruling will become effective 60 days after the 
publication in the CUSTOMS BULLETIN. 

JOHN ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 
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MODIFICATION OF RULING LETTER AND REVOCATION OF 
TREATMENT RELATING TO TARIFF CLASSIFICATION OF 
MAINTENANCE TOOL SETS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of modification of ruling letter and revocation of treat- 
ment relating to tariff classification of maintenance tool sets. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
1625(c)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is modifying a ruling letter pertaining to the tariff 
classification of maintenance tool sets under the Harmonized Tariff 
Schedule of the United States (“HTSUS”), and revoking any treatment 
previously accorded by Customs to substantially identical transactions. 
Notice of the proposed actions was published in the CUSTOMS BULLETIN 


on February 13, 2002. Nocomments were received in response to the no- 
tice. 


EFFECTIVE DATE: This action is effective for merchandise entered or 
withdrawn from warehouse for consumption on or after June 10, 2002. 


FOR FURTHER INFORMATION CONTACT: Gerry O’Brien, General 
Classification Branch, (202) 927-2388. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

On December 8, 1993, Title VI, (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057), (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts which emerge from the law are “in- 
formed compliance” and “shared responsibility.” These concepts 
are premised on the idea that in order to maximize voluntary com- 
pliance with Customs laws and regulations, the trade community needs 
to be clearly and completely informed of its legal obligations. According- 
ly, the law imposes a greater obligation on Customs to provide the public 
with improved information concerning the trade community’s responsi- 
bilities and rights under the Customs and related laws. In addition, both 
the trade and Customs share responsibility in carrying out import re- 
quirements. For example, under section 484 of the Tariff Act of 1930, as 
amended (19 U.S.C. 1484), the importer of record is responsible for us- 
ing reasonable care to enter, classify and value imported merchandise, 
and provide any other information necessary to enable Customs to prop- 
erly assess duties, collect accurate statistics and determine whether any 
other applicable legal requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930, as amended (19 
U.S.C. 1625(c)(1)), a notice was published in the CUSTOMS BULLETIN on 
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February 13, 2002, proposing to revoke HQ 964478, dated November 16, 
2001, a ruling letter pertaining to the tariff classification of certain 
maintenance tool sets. No comments were received in response to the 
notice. 

As stated in the proposed notice, this revocation will cover any rulings 
on the subject merchandise which may exist but which have not been 
specifically identified. Any party who has received an interpretive rul- 
ing or decision (i.e., ruling letter, internal advice memorandum or deci- 
sion or protest review decision) on the merchandise subject to this notice 
should have advised Customs during the comment period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930, as 
amended (19 U.S.C. 1625(c)(2)), Customs is revoking any treatment pre- 
viously accorded by Customs to substantially identical transactions. 
This treatment may, among other reasons, be the result of the import- 
er’s reliance on a ruling issued to a third party, Customs personnel ap- 
plying a ruling of a third party to importations of the same or similar 
merchandise, or the importer’s or Customs previous interpretation of 
the Harmonized Tariff Schedule. Any person involved in substantially 
identical transactions should have advised Customs during the com- 
ment period. An importer’s failure to advise Customs of substantially 
identical transactions or of a specific ruling not identified in this notice, 
may raise issues of reasonable care on the part of the importer or its 
agents for importations of merchandise subsequent to the effective date 
of the final notice of this proposed action. 

Pursuant to 19 U.S.C. 1625(c)(1), Customs is modifying HQ 964478 
and any other ruling not specifically identified in order to reflect the 
proper classification of the merchandise pursuant to the analysis set 
forth in HQ 965404. Additionally, pursuant to 19 U.S.C. 1625(c)(2), Cus- 
toms is revoking any treatment previously accorded by the Customs 
Service to substantially identical transactions. HQ 965404 is set forth as 
the attachment to this document. 

In accordance with 19 U.S.C. 1625(c), this ruling will become effective 
60 days after publication in the CUSTOMS BULLETIN. 


Dated: March 20, 2002. 


MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachment] 
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[ATTACHMENT] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC, March 20, 2002. 


CLA-2 RR:CR:GC 965404 GOB 
Category: Classification 


Tariff No. 8206.00.00 and 8513.10.20 
ERICSSON INC. 


W. Ross LANE 

IMPORT/EXPORT COMPLIANCE MANAGER 
DISTRIBUTION AND TRADE COMPLIANCE 
740 East Campbell Road 

Richardson, TX 75081 


Re: Maintenance tool set; Modification of HQ 964478. 


DEAR Mr. LANE: . 

This is with respect to HQ 964478 issued to you November 16, 2001, which involved the 
classification, under the Harmonized Tariff Schedule of the United States (“HTSUS”), of 
the Ericsson Inc. maintenance tool set (LTT 408 38). We have reviewed the classification 
set forth in HQ 964478 and have determined that a portion of the holdingis incorrect. This 
ruling sets forth the correct classification. 

Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 1625(c)), as amended by section 
623 of Title VI (Customs Modernization) of the North American Free Trade Agreement 
Implementation Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993), notice of the proposed 
modification of DD 815332, as described below, was published in the CuSTOMS BULLETIN 
on February 13, 2002. No comments were received in response to the notice. 


Facts: 
In HQ 964478, the tool set was described as follows: 


You state that the maintenance tool set “is designed specifically for use in the installa- 
tion and maintenance of telecommunication equipment, which will be installed on 
site, by Ericsson personnel.” 


The tool set includes the following items: wera slotted screwdriver (part # ESD 1578 
A); tension tool (model GS2B); knipex pliers; snipe-nose pliers; wera screwdriver bit 
holder with screwdriver bits; rahsol torque driver (part LSC 21001); hexagon key; DT 
320 digital multitester; wrist strap; fiber optics (rubber cap with optical fiber at- 
tached); mini maglite® electric torch with nonrechargeable alkaline batteries; and a 
molded plastic carry case. The carry case, which has a soft foam plastic insert, is not 
lined or specially shaped or fitted, but does snugly contain all of the items. 


Issue: 
What is the classification under the HTSUS of the maintenance tool set? 
Law and Analysis: 


Classification under the HTSUS is made in accordance with the General Rules of Inter- 
pretation (“GRI’s”). GRI 1 provides that the classification of goods shall be determined 
according to the terms of the headings of the tariff schedule and any relative Section or 
Chapter Notes. In the event that the goods cannot be classified solely on the basis of GRI 1, 
and if the headings and legal notes do not otherwise require, the remaining GRI’s may 
then be applied. 

The Harmonized Commodity Description and Coding System Explanatory Notes 
(“EN’s”) constitute the official interpretation of the Harmonized System at the interna- 
tional level. While neither legally binding nor dispositive, the EN’s provide acommentary 
-on the scope of each heading of the HTSUS and are generally indicative of the proper inter- 
pretation of these headings. See T.D. 89-80. 

In HQ 964478, we stated in pertinent part as follows: 


After careful consideration, we find that the subject tool set is described in subhead- 
i 8206.00.00, HTSUS, in that it meets the terms of the subheading, as well as the 
EN. In this regard, we determine that the items in the tool set which are not them- 
selves described in headings 8202 through 8205 (see above) do not change the essen- 
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tial character of the subject good, which is a tool set containing tools of two or more of 
headings 8202 through 8205. The items within the tool set which are not described in 
headings 8202 through 8205 serve to assist in the work performed by the tools of 
heading 8202 through 8205 and are auxiliary in nature to the central function of the 
tools of headings 8202 through 8205. The essential purpose of the tool set is to permit 


the user to engage in maintenance work via the use of the tools of headings 8202 
through 8205. 


Therefore, according to the terms of subheading 8206.00.00, HTSUS, the rate of duty 
for the maintenance tool set is the rate of duty applicable to that article in the set sub- 
ject to the highest rate of duty. The article in the set which has the highest rate of duty 
is the molded plastic carry case which is classified in subheading 4202.12.20.10, 
HTSUS, as: “Trunks, suitcases, vanity cases, attache cases, briefcases, school satch- 
els and similar containers: * * * With outer surface of plastics or of textile materials: 


With outer surface of plastics * * * Structured, rigid on all sides: Attache cases, brief- 
cases and similar containers.” 


The maintenance tool set is classified in subheading 8206.00.00, HTSUS, as: “Tools of 
two or more of headings 8202 to 8205, put up in sets for retail sale.” The general rate 
of duty is: “The rate of duty applicable to that article in the set subject to the highest 
rate of duty,” i.e., the rate of duty for the molded plastic carry case which is classified 
in subheading 4202.12.20.10, HTSUS. 


This modification relates to the classification of the molded plastic tool case. EN 42.02 
provides in pertinent part as follows: “This heading does not cover: * * * (f) Tool boxes or 
cases, not specially shaped or internally fitted to contain particular tools with or without 
their accessories (generally, heading 39.26 or 73.26).” [Emphasis in original.) We be- 
lieve that the case at issue here, which is not specially shaped or fitted, is within the scope 
of exclusion (f) in EN 42.02. We make this determination because the tools are imported in 
the case. Were the case imported separately, it would not be recognizable as a tool case. 
Accordingly, we find that the case is provided for in heading 3926, HTSUS, and is classified 
in subheading 3926.90.98, HTSUS, as: “Other articles of plastics * * *: * * * Other: * * * 
Other.” 

Because the rate of duty of subheading 3926.90.98, HTSUS, is less than the rate of duty 
of subheading 4202.12.20, HTSUS, we must reexamine which of the items in the tool set 
carries the highest rate of duty. 

If imported separately, the items in the tool set would be classified in the following 
HTSUS provisions: wera slotted screwdriver—subheading 8205.40.00; tension tool— 
subheading 8205.59.55; knipex pliers—subheading 8203.20.60; snipe-nose pliers—sub- 
heading 8203.20.60; hexagon key—subheading 8204.11.00; wera screwdriver bit 
holder—subheading 8466.10.80; screwdriver bits—subheading 8207.90.60; rahsol torque 
driver—subheading 8466.10.80; DT 320 digital multitester—subheading 9030.31.00; 
wrist strap—subheading 8536.30.80; optic fiber flashlight extension—subheading 
9013.80.90; mini maglite® electric torch with batteries—-subheading 8513.10.20 for elec- 
tric torch, subheading 8506.10.00 for batteries; and molded plastic carry case—subhead- 
ing 3926.98.90. 

The provision which carries the highest rate of duty is subheading 8513.10.20, HTSUS, 
for the electric torch. Subheading 8513.10.20, HTSUS, provides for: “Portable electric 
lamps * * *: Lamps: Flashlights.” 


Holding: 


The maintenance tool set is classified in subheading 8206.00.00, HTSUS, as: “Tools of 
two or more of headings 8202 to 8205, put up in sets for retail sale.” The general rate of 
duty is: “The rate of duty applicable to that article in the set subject to the highest rate of 


duty,” i.e., the rate of duty for the electric torch which is classified in subheading 
8513.10.20, HTSUS. 


Effect on Other Rulings: 


HQ 964478 is modified. In accordance with 19 U.S.C. 1625(c), this ruling will become 
effective 60 days after publication in the CUSTOMS BULLETIN. 
MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 
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PROPOSED MODIFICATION OF RULING LETTER AND 
REVOCATION OF TREATMENT RELATING TO THE TARIFF 
CLASSIFICATION OF MARBLE TROPHY BASES PREDRILLED 
WITH A HOLE 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed modification of tariff classification ruling 
letter and treatment relating to the classification of marble trophy bases 
predrilled with a hole. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
1625(c)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to modify a ruling concerning the tariff classi- 
fication of marble trophy bases predrilled with a hole, under the 
Harmonized Tariff Schedule of the United States (HTSUS). Similarly, 
Customs intends to revoke any treatment previously accorded by Cus- 
toms to substantially identical transactions. Comments are invited on 
the correctness of the proposed actions. 


DATE: Comments must be received on or before May 10, 2002. 
ADDRESS: Written comments (preferably in triplicate) are to be ad- 


dressed to U.S. Customs Service, Office of Regulation and Rulings, 
Attention: Commercial Rulings Division, 1300 Pennsylvania Avenue, 
N.W., Washington, D.C. 20229. Comments submitted may be inspected 
at the same address during regular business hours. 


FOR FURTHERINFORMATION CONTACT: Allyson Mattanah, Gen- 
eral Classification Branch, (202) 927-2326. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

On December 8, 1993, Title VI (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057) (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts which emerge from the law are “in- 
formed compliance” and “shared responsibility.” These concepts 
are premised on the idea that in order to maximize voluntary com- 
pliance with Customs laws and regulations, the trade community needs 
to be clearly and completely informed of its legal obligations. According- 
ly, the law imposes a greater obligation on Customs to provide the public 
with improved information concerning the trade community’s responsi- 
bilities and rights under the Customs and related laws. In addition, both 
the trade and Customs share responsibility in carrying out import re- 
quirements. For example, under section 484 of the Tariff Act of 1930, as 
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amended (19 U.S.C. §1484), the importer of record is responsible for us- 
ing reasonable care to enter, classify and value imported merchandise, 
and provide any other information necessary to enable Customs to prop- 
erly assess duties, collect accurate statistics and determine whether any 
other applicable legal requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 US.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to modify a ruling pertaining to the tariff clas- 
sification of marble trophy bases predrilled with a hole. Although in this 
notice Customs is specifically referring to New York Ruling Letter (NY) 
F88762, dated June 29, 2000, this notice covers any rulings on this mer- 
chandise which may exist but have not been specifically identified. Cus- 
toms has undertaken reasonable efforts to search existing data bases for 
rulings in addition to the one identified. No further rulings have been 
found. This notice will cover any rulings on this merchandise that may 
exist but have not been specifically identified. Any party who has re- 
ceived an interpretive ruling or decision (i.e., ruling letter, internal ad- 
vice memorandum or decision or protest review decision) on the 
merchandise subject to this notice, should advise Customs during this 
notice period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930 (19 U.S.C. 
1625(c)(2)), as amended by section 623 of Titie VI, Customs intends to 
revoke any treatment previously accorded by Customs to substantially 
identical transactions. This treatment may, among other reasons, be the 
result of the importer’s reliance on a ruling issued to a third party, Cus- 
toms personnel applying a ruling of a third party to importations of the 
same or similar merchandise, or the importer’s or Customs previous in- 
terpretation of the Harmonized Tariff Schedule of the United States 
(HTSUS). Any person involved in substantially identical transactions 
should advise Customs during this notice period. An importer’s failure 
to advise Customs of substantially identical transactions or of a specific 
ruling not identified in this notice, may raise issues of reasonable care 
on the part of the importer or his agents for importations of merchan- 
dise subsequent to this notice. 

In NY F88762, Customs ruled that marble trophy bases predrilled 
with a hole were classified in subheading 6802.90.05, HTSUS, as marble 
slabs. NY F88762 is set forth as Attachment “A” to this document. It is 
now Customs position that this article was not correctly classified in 
subheading 6802.90.05, HTSUS, because it is worked beyond the condi- 
tion specified for a slab. 

Customs, pursuant to 19 U.S.C. 1625(c)(1), intends to modify NY 
F88762 and any other ruling not specifically identified, to reflect the 
proper classification of the merchandise pursuant to the analysis set 
forth in Proposed Headquarters Ruling Letter (HQ) 964806. (see At- 
tachment “B” to this document). Additionally, pursuant to 19 U.S.C. 
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1625(c)(2), Customs intends to revoke any treatment previously ac- 
corded by Customs to substantially identical transactions. Before tak- 
ing this action, consideration will be given to any written comments 
timely received. 


Dated: March 22, 2002. 


MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
New York, NY, June 29, 2000. 


CLA-2-71:RR:NC:SP:233 F88762 
Category: Classification 
Tariff No. 7117.19.9000, 


6802.91.0500, and 3926.40.0000 
Mp. VINCENT CARIELLO 


FREEMAN PRODUCTS 

Elmwood Corporate Park 

487 Edward H. Ross Drive 
Elmwood Park, NJ 07407-3118 


Re: The tariff classification of medals, marble bases and plastic figurines from China, Ita- 
ly and Romania. 


DEAR MR. CARIELLO: 

In your letter dated June 19, 2000, on behalf of Trophy Holdings, Inc., dba Freeman 
Products, you requested a tariff classification ruling. 

The submitted brochure depicts the following items to be imported: 


1. Medals made of die cast metal, which are used as awards similar to the Olympic 
medal. The medals measure 2” in diameter and are typically hung from a neck ribbon. 
The country of origin will be China. 

2. Marble bases for the assembly of ara The bases are rectangular blocks of 
varying sizes, usually polished and predrilled. The country of origin will be China, Ita- 
ly and/or Romania. 

3. Plastic figurines, which are screwed onto the top of the trophy. The country of 
origin will be China. 

The applicable subheading for the medals will be 7117.19.9000, Harmonized Tariff 
Schedule of the United States (HTS), which provides for imitation jewelry: of base metal, 
whether or not plated with precious metal: other: other: other. The rate of duty will be 11% 
ad valorem. 

The applicable subheading for the marble bases will be 6802.91.0500, HTS, which pro- 
vides for worked monumental or building stone (except for slate) and articles thereof oth- 
er than goods of heading 6801: other: marble: slabs. The rate of duty will be 2.5% ad 
valorem. 

The applicable subheading for the plastic figurines will be 3926.40.0000, HTS, which 
provides for other articles of plastics and articles of other materials of headings 3901 to 
3914: statuettes and other ornamental articles. The rate of duty will be 5.3% ad valorem. 

Articles classifiable under subheading 6802.91.0500, HTS, which are products of Roma- 
nia may be entitled to duty free treatment under the Generalized System of Preferences 
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(GSP) upon compliance with all applicable regulations. The GSP is subject to modification 
and periodic suspension, which may affect the status of your transaction at the time of 
entry for consumption or withdrawal from warehouse. To obtain current information on 
GSP check the Customs Web site at www.customs.gov. At the Web site, click on “CEBB” 
then search for the term “GSP”. 

This ruling is being issued under the provisions of Part 177 of the Customs Regulations 
(19 C.FR. 177). 

A copy of the ruling or the control number indicated above should be provided with the 
entry documents filed at the time this merchandise is imported. If you have any questions 


regarding the ruling, contact National Import Specialist Lawrence Mushinske at 
212-637-7061. 


ROBERT B. SWIERUPSKI, 
Director, 
National Commodity Specialist Division. 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC. 


CLA-2 RR:CR:GC 964806AM 
Category: Classification 


Tariff No. 6802.91.15 
Mr. VINCENT CARIELLO 


FREEMAN PRODUCTS 

Elmwood Corporate Park 

487 Edward H. Ross Dr. 
Elmwood Park, NJ 07407-3118 


Re: Marble trophy bases predrilled with a hole. 


DEAR MR. CaRIELLO: 

This is in reference to New York Ruling Letter (NY) F88762 issued to you on June 29, 
2000, by the Director, Customs National Commodity Specialist Division, concerning the 
classification, under the Harmonized Tariff Schedule of the United States, (HTSUS), of 
several items. One of the items classified in that ruling was marble trophy bases predrilled 
with a hole. This ruling modifies NY F88762 with respect to the classification of marble 
trophy bases predrilled with a hole. 


Facts: 


Customs Laboratory Report NY20010780, dated June 28, 2001, states the following: 
“the sample is an off white with grey spots texture surface polished stone base. It mea- 
sures approximately 12 cm X 6.5 cm x 1.93 cm thick. It has two holes 0.8 cm in diameter. It 
is composed of non-agglomerated marble.” 


Issue: 
What is the classification of marble trophy bases predrilled with a hole? 
Law and Analysis: 


Merchandise imported into the U.S. is classified under the HTSUS. Tariff classification 
is governed by the principles set forth in the General Rules of Interpretation (GRIs) and, 
in the absence of special language or context that requires otherwise, by the Additional 
US. Rules of Interpretation. The GRIs and the Additional U.S. Rules of Interpretation are 
part of the HTSUS and are to be considered statutory provisions of law. 

GRI 1 requires that classification be determined first according to the terms of the head- 
ings of the tariff schedule and any relative section or chapter notes and, unless otherwise 
required, according to the remaining GRIs taken in order. GRI 6 requires that the classifi- 
cation of goods in the subheadings of headings shall be determined according to the terms 
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of those subheadings, any related subheading notes and mutatis mutandis, to the GRIs. In 
interpreting the HTSUS, the Explanatory Notes (ENs) of the Harmonized Commodity 
Description and Coding System may be utilized. The ENs, although not dispositive or le- 
gally binding, provide acommentary on the scope of each heading, and are generally indic- 
ative of the proper interpretation of the HTSUS. See, T.D. 89-80, 54 Fed. Reg. 35127 
(August 23, 1989). 

There is no question that heading 6802, HTSUS, is the correct heading for classification 
of the instant merchandise. At GRI 6, the following subheadings are relevant to the classi- 
fication of this product: 


6802 Worked monumental or building stone (except slate) and articles there- 
of, other than of heading 6801; mosaic cubes and the like, of natu- 
ral stone (including slate), whether or not on a backing; artificially 


colored granules, chippings and powder, of natural stone (including 
slate): 


Other monumental or building stone and articles thereof, simply cut or 
sawn, with a flat or even surface: 
6802.91 Marble, travertine and alabaster: 
Marble: 
6802.91.05 Slabs 
6802.91.15 Other 


Additional U.S. Note 1, Chapter 68, HTSUS, states, in pertinent part, the following: 
“[F or the purposes of heading 6802, the term “slabs” embraces flat stone pieces, not over 
5.1 cm in thickness, having a facial area of 25.8 cm? or more, the edges of which have not 
been beveled, rounded or otherwise processed except such processing as may be needed to 
facilitate installation as tiling or veneering in building construction.” 

The only reference to “slabs” in heading 6802 is in subheading 6802.91.05, in which 
marble in the form of “slabs” is distinguished from marble in other forms. The purpose of 
Additional U.S. Note 1, Chapter 68, is clearly to distinguish between marble in subhead- 
ings 6802.91.05 and 6802.91.15 on the basis of the degree of working or processing to 
which the articles have been subjected. 

Here, the slabs have been further worked by being cut with a hole. Hence, they are “oth- 
er” than marble slabs. Furthermore, slabs not predrilled with a hole but beveled more 
than 3/32 ofan inch are also precluded from subheading 6802.91.05 under Additional U.S. 
note 1 to Chapter 68. See HQ 951047, dated September 17, 1992. 


Holding: 

Marble trophy bases predrilled with a hole are classified in subheading 6802.91.15, 
HTSUS, as “[WJorked monumental or building stone (except slate) and articles thereof, 
other than goods of heading 6801; mosaic cubes and the like, of natural stone (including 
slate), whether or not on a backing; artificially colored granules, chippings and powder, of 
natural stone (including slate): [O]ther monumental or building stone and articles there- 


of, simply cut or sawn, with a flat or even surface: [MJarble, travertine and alabaster: 
{Mlarble: [O]ther.” 


Effect on Other Rulings: 


NY F88762 is modified with respect to the classification of marble trophy bases pre- 
drilled with a hole as described in this ruling letter. 
JOHN DURANT, 
Director, 
Commercial Rulings Division. 
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PROPOSED MODIFICATION OF RULING LETTER AND 
REVOCATION OF TREATMENT RELATING TO TARIFF 
CLASSIFICATION OF DIGITAL SOUND PROCESSORS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed modification of ruling letter and treat- 
ment relating to tariff classification of digital sound processors. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
1625(c)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub.L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to modify a ruling letter pertaining to the tar- 
iff classification of digital sound processors under the Harmonized 
Tariff Schedule of the United States (“HTSUS”). Similarly, Customs 
proposes to revoke any treatment previously accorded by Customs to 
substantially identical transactions. Comments are invited on the cor- 
rectness of the proposed action. 


DATE: Comments must be received on or before May 10, 2002. 


ADDRESS: Written comments are to be addressed to the U.S. Customs 
Service, Office of Regulations & Rulings. Attention: Regulations 
Branch, 1300 Pennsylvania Avenue N.W., Washington, D.C. 20229. 


Comments submitted may be inspected at the same address during reg- 
ular business hours. 


FOR FURTHERINFORMATION CONTACT: Tom Peter Beris, Gener- 
al Classification Branch, (202) 927-1726. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

On December 8, 1993, Title VI, (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057), (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts which emerge from the law are “in- 
formed compliance” and “shared responsibility.” These concepts 
are premised on the idea that in order to maximize voluntary com- 
pliance with Customs laws and regulations, the trade community needs 
to be clearly and completely informed of its legal obligations. According- 
ly, the law imposes a greater obligation on Customs to provide the public 
with improved information concerning the trade community’s responsi- 
bilities and rights under the Customs and related laws. In addition, both 
the trade and Customs share responsibility in carrying out import re- 
quirements. For example, under section 484 of the Tariff Act of 1930, as 
amended (19 U.S.C. 1484), the importer of record is responsible for us- 
ing reasonable care to enter, classify and value imported merchandise, 
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and provide any other information necessary to enable Customs to prop- 
erly assess duties, collect accurate statistics and determine whether any 
other applicable legal requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 US.C. 
1625(c)(1)), as amended by section 623 of Title VI, this notice advises in- 
terested parties that Customs intends to modify a ruling letter pertain- 
ing to the tariff classification of digital sound processors. Although in 
this notice Customs is specifically referring to one ruling, NY C85943, 
this notice covers any rulings on this merchandise which may exist but 
have not been specifically identified. Customs has undertaken reason- 
able efforts to search existing data bases for rulings in addition to the 
one identified. No further rulings have been found. Any party who has 
received an interpretive ruling or decision (i.e., ruling letter, internal ad- 
vice memorandum or decision or protest review decision) on the mer- 
chandise subject to this notice should advise Customs during this notice 
period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930, as 
amended (19 U.S.C. 1625(c)(2)), Customs intends to revoke any treat- 
ment previously accorded by Customs to substantially identical transac- 
tions. This treatment may, among other reasons, be the result of the 
importer’s reliance on a ruling issued to a third party, Customs person- 
nel applyingaruling of a third party to importations of the same or simi- 
lar merchandise, or the importer’s or Customs previous interpretation 
of the Harmonized Tariff Schedule of the United States. Any person in- 
volved in substantially identical transactions should advise Customs 
during this notice period. An importer’s failure to advise Customs of 
substantially identical transactions or of a specific ruling not identified 
in this notice, may raise issues of reasonable care on the part of the im- 
porter or its agents for importations of merchandise subsequent to this 
notice. 

In NY C85943, dated April 27, 1998, (Attachment A), Customs classi- 
fied a digital sound processor (Model SH-AC500D) under subheading 
8525.20.9080, HTSUS, which provides for transmission apparatus 
for radiotelephony, radiotelegraphy, radiobroadcasting, or television, 
whether or not incorporating reception apparatus or sound recording or 
reproducing apparatus; television cameras; still image video cameras or 
other video camera recorders: transmission apparatus incorporating re- 
ception apparatus: other: other. 

It is now Customs position that the digital sound processor is properly 
classifiable under subheading 8543.89.9695, HTSUS, which provides 
for electrical machines and apparatus, having individual functions, not 
specified or included elsewhere in this chapter; parts thereof: other ma- 
chines and apparatus: other: other: other: other: other. 

Pursuant to 19 U.S.C. 1625(c)(1), Customs intends to modify NY 
C85943 and any other ruling not specifically identified to the extent that 
it reflects the proper classification of the digital sound processor pur- 
suant to the analysis set forth in proposed HQ 965324 (see “Attachment 
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B” to this document). All other classifications in NY C85943 remain un- 
affected. Additionally, pursuant to 19 U.S.C. 1625(c)(2), Customs in- 
tends to revoke any treatment previously accorded by the Customs 
Service to substantially identical transactions. Before taking this ac- 


tion, we will give consideration to any written comments timely re- 
ceived. 


Dated: March 25, 2002. 


MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
New York, NY, April 27, 1998. 


CLA-2-85:RR:NC:1:108 C85943 
Category: Classification 


Tariff No. 8525.20.9080 and 8527.39.0020 
Mr. JAMES SHAW 


PANASONIC LOGISTICS COMPANY 
2 Panasonic Way 
Secaucus, NJ 07094 


Re: The tariff classification of a Digital Surround Processor and a Home Theater Receiv- 
er from Japan. 


DEAR Mr. SHAW: 

In your letter dated March 31, 1998 you requested a tariff classification ruling. 

The items are a Digital Surround Processor (Model SH-AC500D) and a Home Theater 
Receiver (Model SA-~AX720). These items will be both sold separately and together as a 
set. 

The Digital Surround Processor (Model SH-AC500D) decodes the sound from either a 
DVD Player, DSS or Direct TV. It then passes the sound to the Home Theater Receiver in 
complete synchronization with the movie. 

The Home Theater Receiver (Model SA-AX720) delivers the sound to each of the sys- 
tems speakers. It alsocontrols the type of input, sound level, bass, treble and balance of the 
sound. 

The applicable subheading for the Surround Processor (Model SH-AC500D) will be 
8525.20.9080, Harmonized TariffSchedule of the United States (HTS), which provides for 
Transmission apparatus for radiotelephony, radiotelegraphy, radiobroadcasting or televi- 
sion, whether or not incorporating reception apparatus or sound recording or reproducing 
apparatus; television cameras; still image video cameras or other video camera recorders: 
transmission apparatus incorporating reception apparatus: other: other. The rate of duty 
will be free. 

The applicable subheading for the Home Theater Receiver (Model SA-AX720) and the 
combined items sold as a set, will be 8527.39.0020, Harmonized Tariff Schedule of the 
United States (HTS), which provides for Reception apparatus for radiotelephony, radiote- 
legraphy or radiobroadcasting, whether or not combined, in the same housing, with sound 
recording or reproducing apparatus or a clock: other radio broadcast receivers, including 
apparatus capable of receiving also radiotelephony or radiotelegraphy: other: without 
speakers. The rate of duty will be 3.6 percent ad valorem. 
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This ruling is being issued under the provisions of Part 177 of the Customs Regulations 
(19 C.ER. 177). 


Acopy of the ruling or the control number indicated above should be provided with the 
entry documents filed at the time this merchandise is imported. If you have any questions 
regarding the ruling, contact National Import Specialist Michael Contino at 
212-466-5672. 

RoBeERrT B. SWIERUPSKI, 
Director, 
National Commodity Specialist Division. 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC. 


CLA-2 RR:CR:GC 965324 TPB 
Category: Classification 


Tariff No. 8543.89.9695 
MR. JAMES SHAW 


PANASONIC LOGISTICS COMPANY 
2 Panasonic Way 
Secaucus, NJ 07094 


Re: Digital Sound Processor; NY C85943 Modified. 


DEAR MR. SHAW: 
This is in reference to NY C85943, dated April 27, 1998, issued to you by the Director, 


National Commodity Specialist Division (“NCSD”) in response to your letter dated March 
31, 1998, requesting classification of a digital sound processor under the Harmonized Tar- 
iff Schedule of the United States (“HTSUS”). 

In NY C85943, two articles were classified. One, a digital sound processor (Model SH- 
AC500D) was classified under subheading 8525.20.9080, HTSUS, which provides for 
transmission apparatus for radiotelephony, radiotelegraphy, radiobroadcasting, or televi- 
sion, whether or not incorporating reception apparatus or sound recording or reproducing 
apparatus; television cameras; still image video cameras or other video camera recorders: 
transmission apparatus incorporating reception apparatus: other: other. We have had an 
opportunity to review classification of that article, and for the reasons stated below, find 


that it is inconsistent with the requirements of that heading. This ruling modifies NY 
C85943 to the extent noted. 


Facts: 


The imported merchandise is described as a Digital Surround Processor (Model SH- 
AC500D) anda Home Theater Receiver (Model SA~AX720). These individual components 
would be sold both separately and together as a set. 

The Digital Sound Processor takes a digital bitstream from an input, in this case, either 
a DVD player, DSS or Direct TV, and decodes it. Decoded sound is then passed to the Home 
Theater Receiver via a wire in complete synchronization with the movie. 


Issue: 
What is the classification of the digital sound processor, model SH-AC500D? 
Law and Analysis: 


Classification under the HTSUS is made in accordance with the General Rules of Inter- 
pretation (“GRIs”). GRI 1 provides that the classification of goods shall be determined ac- 
cording to the terms of the headings of the tariff schedule and any relative Section or 
Chapter Notes. In the event that the goods cannot be classified solely on the basis of GRI 1, 


and ifthe headings and legal notes do not otherwise require, the remaining GRIs may then 
be applied. 
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The HTSUS provisions under consideration are as follows: 


8525 Transmission apparatus for radiotelephony, radiotelegraphy, radiobroad- 
casting, or television, whether or not incorporating reception apparatus or 
sound recording or reproducing apparatus; television cameras; still image 
video cameras or other video camera recorders. 


8543 Electrical machines and apparatus, having individual functions, not speci- 
fied or included elsewhere in this chapter. 


The Harmonized Commodity Description and Coding System Explanatory Notes 
(“ENs”) constitute the official interpretation of the Harmonized System at the interna- 
tional level. While neither legally binding nor dispositive, the ENs provide a commentary 
on the scope of each heading ofthe HTSUS and are generally indicative of the proper inter- 
pretation of these headings. See T.D. 89-80. 

The EN to 85.25(B) reads, in pertinent part, as follows: 


(B) The apparatus for radio-broadcasting falling in this group must be for the trans- 


mission of signals by means of electro-magnetic waves transmitted through the ether 
without any line connection. Emphasis added. 


The digital sound processor at issue does not transmit signals through the ether, but 
rather through a wire, which is expressly excluded by the EN. Therefore, the SH-AC500D 
cannot be classified under heading 8525, HTS. 

Heading 8543, HTS, provides for electrical machines and apparatus, having individual 
functions, not specified or included elsewhere in this chapter. Based upon the description 
provided for the merchandise, the digital signal processor does not fall within any other 
heading of Chapter 85, HTS, nor is it covered more specifically by a heading of any other 
chapter. Therefore, the digital sound processor is properly classified under subheading 
8543.89.9695, HTSUS, which provides for electrical machines and apparatus, havingindi- 
vidual functions, not specified or included elsewhere in this chapter; parts thereof: other 
machines and apparatus: other: other: other: other: other. 


Holding: 
For the reasons stated above, digital sound processor, model SH-AC500D, is classified 


under subheading 8543.89.9695, HTSUS, which provides for electrical machines and ap- 
paratus, having individual functions, not specified or included elsewhere in this chapter; 
parts thereof: other machines and apparatus: other: other: other: other: other. 


Effect on Other Rulings: 


NY C85943 is modified to the extent described above, i.e., the digital sound processor is 


classified under subheading 8543, HTS. All other classification determinations in NY 
C85943 remain unaffected. 


JOHN DURANT, 
Director, 
Commercial Rulings Division. 
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MODIFICATION OF RULING LETTER AND REVOCATION OF 
TREATMENT RELATING TO TARIFF CLASSIFICATION OF 
BUMPER PARTS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of modification of a ruling letter and revocation of 
treatment relating to the tariff classification of bumper parts. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
1625(c)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is modifying a ruling letter pertaining to the tariff 
classification, under the Harmonized Tariff Schedule of the United 
States (HTSUS), of bumper parts and revoking any treatment previous- 
ly accorded by the Customs Service to substantially identical transac- 
tions. Notice of the proposed action was published in the CUSTOMS 


BULLETIN on February 20, 2002. No comments were received in re- 
sponse to this notice. 


EFEECTIVE DATE: This modification is effective for merchandise en- 


tered or withdrawn from warehouse for consumption on or after June 
10, 2002. 


FOR FURTHER INFORMATION CONTACT: Keith Rudich, Commer- 
cial Rulings Division, (202) 927-2391. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

On December 8, 1993, Title VI, (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057) (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts which emerge from the law are “in- 
formed compliance” and “shared responsibility.” These concepts 
are premised on the idea that in order to maximize voluntary com- 
pliance with Customs laws and regulations, the trade community needs 
to be clearly and completely informed of its legal obligations. According- 
ly, the law imposes a greater obligation on Customs to provide the public 
with improved information concerning the trade community’s responsi- 
bilities and rights under the Customs and related laws. In addition, both 
the trade and Customs share responsibility in carrying out import re- 
quirements. For example, under section 484 of the Tariff Act of 1930, as 
amended, (19 U.S.C. $1484) the importer of record is responsible for us- 
ing reasonable care to enter, classify and value imported merchandise, 
and provide any other information necessary to enable Customs to prop- 
erly assess duties, collect accurate statistics and determine whether any 
other applicable legal requirement is met. 
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Pursuant to section 625(c)(1), Tariff Act of 1930 (19 US.C. 
1625(c)(1)), as amended by section 623 of Title VI, a notice was pub- 
lished on February 20, 2002, in the CusToMs BULLETIN, Vol. 36, No. 8, 
proposing to modify ruling letter NY B89510, dated October 9, 1997, 
and revoke the tariff classification of bumper parts. No comments were 
received in response to this notice. 

As stated in the proposed notice, this modification and revocation will 
cover any rulings on this merchandise which may exist but have not 
been specifically identified. Any party who has received an interpretive 
ruling or decision (i.e., ruling letter, internal advice memorandum or de- 
cision or protest review decision) on the merchandise subject to this no- 
tice, should have advised Customs during the comment period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930 (19 U.S.C. 
1625(c)(2)), as amended by section 623 of Title VI, Customs intends to 
revoke any treatment previously accorded by the Customs Service to 
substantially identical transactions. This treatment may, among other 
reasons, be the result of the importer’s reliance on a ruling issued toa 
third party, Customs personnel applying a ruling of a third party to im- 
portations of the same or similar merchandise, or the importer’s or Cus- 
toms previous interpretation of the Harmonized Tariff Schedule of the 
United States (HTSUS). Any person involved in substantially identical 
transactions should have advised Customs during this notice period. An 
importer’s failure to have advised the Customs Service of substantially 
identical transactions or of a specific ruling not identified in this notice, 
may raise issues of reasonable care on the part of the importer or their 
agents for importations of merchandise subsequent to the effective date 
of this final notice. 

In NY B89510, dated October 9, 1997, in addition to other articles not 
herein relevant, Customs found that the Support Assembly (Part 
#894170-4181) was classified in subheading 8708.10.30, HTSUS, as 
parts and accessories of the motor vehicles of headings 8701 to 8705: 
bumpers and parts thereof: bumpers. Customs has reviewed the matter 
and determined that the correct classification of the Support Assembly 
is in subheading 8708.10.60, HTSUS, as Parts and accessories of the mo- 
tor vehicles of headings 8701 to 8705: Bumpers and parts thereof: Parts 
of bumpers. 

Pursuant to 19 U.S.C. 1625(c)(1), Customs is modifying NY B89510 
and any other ruling not specifically identified to reflect the proper clas- 
sification of the merchandise pursuant to the analysis set forth in Head- 
quarters Ruling Letter (HQ) 964662. Additionally, pursuant to 19 U.S.C. 
1625(c)(2), Customs is revoking any treatment previously accorded by 
the Customs Service to substantially identical transactions. HQ 964662, 
modifying NY 89510, is set forth as the “Attachment” to this document. 
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In accordance wit 19 U.S.C. 1625(c), this ruling will become effective 
60 days after publication in the Customs BULLETIN. 


Dated: March 25, 2002. 


MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachment] 


[ATTACHMENT] 


DEPARTMENT OF THE TREASURY, 
U.S. Customs SERVICE, 
Washington, DC, March 25, 2002. 


CLA-2 RR:CR:GC 964662 KBR 
Category: Classification 


Tariff No. 8708.10.60 
Mr. EDWARD WOEHR 


SuBaru-Isuzu AUTOMOTIVE, INC. 
5500 State Road 38 East 
Lafayette, IN 47903 


Re: Reconsideration of NY B89510; Bumper parts. 


DEAR Mr. WOERR: 

This is in reconsideration of New York Ruling Letter (NY) B89510, issued to you by the 
Customs National Commodity Specialist Division, dated October 9, 1997, concerning the 
classification, under the Harmonized Tariff Schedule of the United States (HTSUS), of 
automotive parts from Japan. This ruling will concern only the sixth item in that ruling, 
the Support Assembly (Part #894170-4181). We have reviewed that prior ruling and have 
determined that the classification provided is incorrect. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 1625(c)), as amended by sec- 
tion 623 of Title VI (Customs Modernization) of the North American Free Trade Agree- 
ment Implementation Act (Pub. L. 103-182, 107 Stat. 2057), a notice was published on 
February 20, 2002, in Vol. 36, No. 8 of the CusToMS BULLETIN, proposing to modify NY 
B89510. No comments were received in response to this notice. This ruling modifies NY 
B89510 by providing the correct classification for the bumper parts. 


Facts: 

The sixth item considered in NY B89510 was Support Assembly (Part #894170-4181). 
This is a piece of steel which is attached to the rear of a vehicle and the rear bumper of a 
vehicle. The purpose of this part is to stabilize a vehicle’s rear bumper. The ruling classi- 
fied the part in subheading 8708.10.30, HTSUS, which provides for Parts and accessories 
of the motor vehicles of headings 8701 to 8705: Bumpers and parts thereof: Bumpers. 


Issue: 
What is the classification of the support assembly? 
Law and Analysis: 


Merchandise is classifiable under the Harmonized Tariff Schedule of the United States 
(HTSUS) in accordance with the General Rules of Interpretation (GRIs). The systematic 
detail of the HTSUS is such that virtually all goods are classified by application of GRI 1, 
that is, according to the terms of the headings of the tariff schedule and any relative Sec- 
tion or Chapter Notes. In the event that the goods cannot be classified solely on the basis of 


GRI 1, and if the headings and legal notes do not otherwise require, the remaining GRIs 
may then be applied. 
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The HTSUS provisions under consideration are as follows: 


8708 Parts and accessories of the motor vehicles of headings 8701 to 8705: 
8708.10 Bumpers and parts thereof: 
8708.10.30 Bumpers 


8708.10.60 Parts of bumpers 


In NY B89510, the support assembly part was classified as if it was the bumper of a ve- 
hicle rather than as a part for attaching and stabilizing the bumper to the vehicle. Cus- 
toms has determined that this is incorrect. The support assembly is only a part of the 
bumper. Therefore, Customs finds that the correct classification for the support assembly 
(Part #894170—4181) isin subheading 8708.10.60, HTSUS, as parts and accessories of the 
motor vehicles of headings 8701 to 8705: bumpers and parts thereof: parts of bumpers 


Holding: 
In accordance with the above discussion, the support assembly (Part #8894170-4181) is 


classified in subheading 8708.10.60, HTSUS, as parts and accessories of the motor ve- 
hicles of headings 8701 to 8705: bumpers and parts thereof: parts of bumpers. 


Effect on Other Rulings: 


NY B89510 dated October 9, 1997, is modified with respect to the sixth item, Support 
Assembly (Part #894170-4181) as set forth herein. The classification of the other articles 
is not affected by this ruling. In accordance with 19 U.S.C. § 1625(c), this ruling will be- 
come effective sixty (60) days after its publication in the CUSTOMS BULLETIN. 

MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 
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Decisions of the United States 
Court of International Trade 


(Slip Op. 02-29) 


OcEAN HARVEST WHOLESALE, INC., PLAINTIFF v. UNITED STATES OF 
AMERICA, DEFENDANT, AND CRAWFISH PROCESSORS ALLIANCE, LOUISIANA 
DEPARTMENT OF AGRICULTURE AND FORESTRY, AND BOB ODOM, 
COMMISSIONER, DEFENDANT-INTERVENORS 


Court No. 00-05-00231 


Domestic Importer (“Plaintiff”) brought action challenging United States Department 
of Commerce’s (“Commerce”) findings on review of antidumping duty order covering 
crawfish tail meat from the People’s Republic of China exported by Yancheng Foreign 
Trade Corp. and Nantong Delu Aquatic Food Co., Ltd. (“exporters”). Plaintiff moved, pur- 
suant to USCIT R. 56.2, for judgment upon the agency record arguing: (1) Commerce’s use 
of facts available was improper as it had not provided exporters with adequate opportuni- 
ty to respond to deficiencies in antidumping questionnaire responses; (2) Commerce im- 
permissibly applied adverse inferences as to exporters because record did not support 
finding that they had not acted to the best of their abilities; and (3) Commerce relied on 
uncorroborated information in using adverse inferences. The United States, on behalf of 
Commerce, argued actions were supported by substantial evidence on the record and 
otherwise in accordance with law in that Commerce: (1) permissibly used facts available 
as exporters had adequate opportunities to remedy deficiencies in questionnaire re- 
sponses; (2) properly applied adverse inferences as exporters had not acted to best of abili- 
ties inasmuch as they had not complied with Commerce’s repeated requests for 
information; and (3) use of information for determining adverse inferences had been pre- 
viously corroborated. United States Court of International Trade, Eaton, J. held: (1) use of 
country-wide antidumping margin as to Yancheng Foreign Trade Corp. was not in accor- 
dance with law as Commerce did not provide adequate opportunity to rebut nonmarket 
economy presumption of state control; and (2) use of country-wide margin as to Nantong 
Delu Aquatic Food Co., Ltd., was supported by record and in accordance with law as com- 
pany had adequate notice of consequences of failing to rebut nonmarket economy pre- 
sumption of state control and failed to do so. 

{Antidumping determination remanded to Commerce.] 


(Dated March 20, 2002) 


deKieffer & Horgan (J. Kevin Horgan, Peter L Sultan), for Plaintiff. 

Robert D. McCallum, Jr., Deputy Assistant Attorney General; David M. Cohen, Direc- 
tor, United States Department of Justice; Velta A. Melnbrencis, Assistant Director, United 
States Department of Justice, Civil Division, Commercial Litigation Branch; Arthur D. 
Sidney, Attorney, Office of the Chief Counsel for Import Administration, United States 
Department of Commerce, of Counsel, for Defendant. 


Adduci, Mastriani & Schaumberg, L.L.P, (James Taylor, Jr.); John C. Steinberger, of 
Counsel, for Defendant-Intervenor. 
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OPINION AND ORDER 


EATON, Judge: This matter is before the court on the motion of Plain- 
tiff Ocean Harvest Wholesale Inc.! (“Ocean Harvest”) for judgment 
upon the agency record pursuant to USCIT R. 56.2. Ocean Harvest chal- 
lenges aspects of the first administrative review of the antidumping 
duty order covering certain imports of freshwater crawfish tail meat 
from the People’s Republic of China (“PRC”) for the period of March 26, 
1997, through August 31, 1998. The court has jurisdiction pursuant to 
28 U.S.C. § 1581(c) (1994) and 19 US.C. § 1516a(a)(2)((D (1994). 
Where a party challenges the findings of an antidumpingadministrative 
review, the “court shall hold unlawful any determination, finding, or 
conclusion found * * * tobe unsupported by substantial evidence on the 
record, or otherwise not in accordance with law ***.” 19 U.S.C. 
§ 1516a(b)(1)(B)(i). For the reasons set forth below, the court remands 
this matter to Commerce with instructions to conduct further proceed- 
ings in conformity with this opinion. 


BACKGROUND 
A. Antidumping Duty Determination 


On September 20, 1996, the Crawfish Processors Alliance (“Petition- 
er”), on behalf of the domestic industry, filed a petition with the United 
States Department of Commerce (“Commerce”) alleging that imports of 
freshwater crawfish tail meat from the PRC were being sold, or were 
likely to be sold, in the United States at less than fair value. See Fresh- 
water Crawfish Tail Meat From the PR.C.; Initiation of Antidumping 
Investigation, 61 Fed. Reg. 54,154 (Oct. 17, 1996). Following receipt of 
the petition, Commerce initiated an investigation and sent antidump- 
ing questionnaires to various PRC crawfish tail meat exporters and pro- 
ducers. See Notice of Prelim. Determination of Sales at Less Than Fair 
Value: Freshwater Crawfish Tail Meat From the PR.C., 62 Fed. Reg. 
14,392, 14,393 (Mar. 26, 1997) (“Investigation Prelim. Determination”). 
Fully responsive questionnaires were received from numerous compa- 
nies,” including Yancheng Foreign Trade Corp. (“YFTC”) and Nantong 
Delu Aquatic Food Co., Ltd. (“Nantong Delu”) (jointly “Companies”).° 
Id. Because of the number of respondents, Commerce limited its inves- 
tigation to the six largest* and, from the data supplied by the respond- 
ents, identified YFTC as one of these six. Jd. In addition, as it had done 
previously, Commerce concluded that the PRC was a nonmarket econo- 
my country and, thus, exporters wishing to receive a company-specific 


1 As domestic importer of the subject merchandise, Ocean Harvest is an “interested party” within the meaning of 19 
US.C. § 1516a(f)(3) and 19 U.S.C. § 1677(9) (1994). 


2The following companies also timely submitted questionnaire responses: China Everbright Trading Co., Binzhou 
Prefecture Foodstuffs Imp. & Exp. Corp., Yancheng Fengbao Aquatic Food Co., Ltd., Huaiyin Foreign Trade Corp., 
Jiangsu Cereals, Oils & Foodstuffs Imp. & Exp. Corp., Jiangsu Light Indus. Prods. Imp. & Exp. (Group) Yangzhou Co., 
Lianyungang Yupeng, Jiangsu Overseas Group Corp., Anhui Cereals, Oils and Foodstuffs Imp. & Exp. Corp., Qidong 
Baolu Aquatic Prods. Co., Ltd., Shandong Foodstuffs Imp. & Exp. parte. Corp., Huaiyin Ningtai Fisheries Co., Ltd., and 
Yancheng Baolong Aquatic Foods Co., Ltd. See Investigation Prelim. Determination, 62 Fed. Reg. at 14,393. 

3 These two exporters supplied Ocean Harvest with freshwater crawfish tail meat during the period of review. (See 
Pl.’s Mem. Supp. Mot. J. Agency R. at 3.) 


4 See 19 US.C. § 1677f-1(c)(2)(B) (1994). 
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antidumping duty margin were required to demonstrate independence 
from state control. Jd. at 14,394. In the questionnaire responses sub- 
mitted to Commerce, all respondents indicated that they were applying 
for separate company-specific margins. Jd. 

In August of 1997, Commerce completed its investigation and estab- 
lished antidumping duty margins for individual exporters and for the 
PRC as a whole. Since YFTC had been selected for review and demon- 
strated the requisite independence from state control, its company-spe- 
cific antidumping duty margin was set at 108.05 percent.® See Notice of 
Final Determination of Sales at Less Than Fair Value: Freshwater 
Crawfish Tail Meat From the PR.C., 62 Fed. Reg. 41,347, 41,358 (Aug. 1, 
1997) (“Investigation Final Determination”). Nantong Delu, although 
not one of the six exporters selected for review, was found to be fully re- 
sponsive and to have demonstrated its independence from governmen- 
tal control and, thus, received a “weighted-average” antidumping 
margin of 122.92 percent.® Id. The “country-wide” PRC margin was set 
at 201.63 percent. Id. 


B. Antidumping Duty Administrative Review 


In 1998 Petitioner sought administrative review of the antidumping 
order for the period of March 26, 1997, through August 31, 1998. This 
petition named YFTC and Nantong Delu as among those exporters to be 
reviewed.’ Notice of Prelim. Results of Antidumping Duty Admin. Re- 
view and New Shipper Reviews, Partial Rescission of the Antidumping 


Duty Admin. Review, and Rescission of the New Shipper Review for Yan- 
cheng Baolong Biochem. Prods., Co. Ltd.: Freshwater Crawfish Tail 
Meat From the PR.C., 64 Fed. Reg. 55,236, 55,237 (Oct. 12, 1999) (“Pre- 
lim. Results”). On November 17, 1998, Commerce sent questionnaires® 
and instructions for completing them to the Companies. (Letters from 
Commerce to Companies of 11/17/98, Pub. R. Doc. 8 at 3, 17.) Among 
other things, Commerce solicited information regarding each Compa- 
ny’s management, relationship to national and local governments, and 
other questions about its structure and control. 


1. YFTC’s Questionnaire Responses 


On December 16, 1998, Commerce received YFTC’s section A re- 
sponse. (See letter from Commerce to YFTC of 1/11/99, Pub. R. Doc. 221 
at 1 (referencing receipt of section A response).) In its cover letter ac- 
companying this section, YFTC stated that several of the included ex- 
hibits contained proprietary information. (Letter from YFTC to 
Commerce of 12/16/98 accompanying section A response, Conf. R. Doc. 
42, Attach. 1.) None of the exhibits were marked as proprietary, howev- 


5 See 19 US.C. § 1677f-1(c)(1). 


6 Commerce stated that this margin was “based on the calculated margins of the four selected respondents that fully 
cooperated * * *.” Investigation Final Determination, 62 Fed. Reg. at 41,350. 

7 See 19 CER. § 351.202(b)(7)(A) (1998). 

8 The questionnaires consisted of several sections. Those relevant to this discussion are: A (general information); C 
(United States market information); and D (home market information for merchandise sold in the United States). 
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er, or contained bracketed datain accordance with regulations.? On Jan- 
uary 5, 1999, Commerce received YFTC’s section C and D responses. 
(See letter from Commerce to YFTC of 2/11/99, Pub. R. Doc. 222 at 1 (ref- 
erencing receipt of section C and D responses).!°) YFTC’s section C re- 
sponse was accompanied by a letter that stated “[t]his document 
contains Proprietary Information On Exibits: C1.” (Letter from YFTC 
to Commerce of 1/5/99 accompanying section C response, Conf. R. Doc. 
42., Attach. 2 at 1 (text as in original).) As with YFTC’s section A re- 
sponse, though, this exhibit neither was marked as being proprietary 
nor contained bracketed data. (See YFTC section C response, Conf. R. 
Doc. 42, Attach. 2, Ex. C1.) YFTC’s section D response was accompanied 
by aletter which stated that certain exhibits attached thereto contained 
proprietary information (letter from YFTC to Commerce of 1/5/99 ac- 
companying section D response, Conf. R. Doc. 42., Attach. 3 at 1), how- 
ever, some of these exhibits were labeled as “public” documents and 
none contained bracketed sales data.!! (YFTC section D response, Conf. 
R. Doc. 42, Attach. 3, Exs. D1, D2, D3.) Finally, YFTC did not file the req- 
uisite number of copies of its section C and D responses with Commerce, 
or serve interested parties with copies of the responses in accordance 
with regulations. (See letter from Commerce to YFTC of 2/11/99, Pub. R. 
Doc. 222.) 

By letter dated January 11, 1999, Commerce informed YFTC that, 
while its section A response was deficient—in that it did not meet the 
filing and service requirements required by regulations (fax from Com- 
merce to YFTC of 1/11/99, Pub. R. Doc. 221 at 1)—it would, nonetheless, 
be accepted. (Jd.) Commerce also advised YFTC that it “remain[ed] re- 
sponsible for serving this request([12] to all parties on the service list. In 
addition, any future submissions not filed in full accordance with the 
Department’s regulations [would] not be accepted.” (Id.) The letter in- 
cluded a copy of the applicable regulations, a mailing address for sub- 
missions, a reminder that all submissions should be properly marked, 
information about the number of copies to be submitted, information as 
to the treatment and release of business proprietary information, anda 
list of interested parties required to be served with non-confidential ver- 
sions of the completed submissions. (Jd. at 1-2.) Finally, the names and 
phone numbers of agency contact personnel were included should 
YFTC have any questions. (Id. at 2.) 

On January 12, 1999, YFTC replied to Commerce’s January 11 letter: 


Many thanks for your kind fax dated Jan 11, 1999, which guid us 
how to finish our submission. 


9 See generally Antidumping and Countervailing Duty Proceedings: Admin. Protective Order Procedures; Proce- 
dures for Imposing Sanctions for Violation of a Protective Order, 63 Fed. Reg. 24,391, 24,401-03 (May 4, 1998), effective 
June 3, 1998 (codified at 19 C.FR. § 351.304) (setting forth procedure for filing proprietary information). 

10 The certified record index fixes the date of this letter’s sending as February 11, 1999. 

11 YFTC’s “section D response” was comprised of two separate responses covering two different suppliers. The re- 
sponse for the first supplier, Yancheng Fubao Aquatic Food Co., Ltd., covered merchandise supplied to YFTC in 1997. 
The response for the second supplier, Nantong Delu, covered merchandise supplied to YFTC in 1998. (See YFTC ques- 
tionnaire, Conf. R. Doc. 42, Attachs. 3, 4.) 

12 Probably “response.” 
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First, we thank you for you had accepted out Response A, for we 
didn’t know very clear how to finish a ggod, complete submission, so 
if you need more information form us, we will try our best to supply 
you as sson as we can. We have mailed the response for section C & D 
to the address what we used as Section A, we will copies of them to 
whom listed in your attached service list in the next a few days. 


(fax from YFTC to Commerce of 1/12/99, Pub. R. Doc. 28 (text as in origi- 
nal).) Notwithstanding its previous correspondence, by letter dated 
February 11, 1999, Commerce informed YFTC that its entire question- 
naire—comprised of sections A, C, and D—was being returned. The let- 
ter stated that, in addition to the types of service and filing deficiencies 
described in Commerce’s January 11 letter, the questionnaire responses 
were not in conformity with regulations concerning the submission of 
proprietary information. (Letter from Commerce to YFTC of 2/11/99, 
Pub. R. Doc. 222 at 1.) Commerce explained that, while YFTC had indi- 
cated in the letters accompanying the submissions that the responses 
contained proprietary information, the responses themselves were nei- 
ther marked as such nor was any proprietary information identified 
within them. ([d.) Commerce invited YFTC to resubmit its responses 
and provided the applicable regulations for guidance. (Id. at 1-2.) This 
letter, however, contained two separate submission deadline dates. 
First, in paragraph four, the letter stated: 


We are returning your submissions under Section 351.304(d) of the 
Department’s Regulations which states that the Secretary of Com- 
merce (Secretary) will return a submission that does not meet the 
requirements of this section with a written explanation. Within two 
business days after receiving the Secretary’s explanation, the sub- 
mitting person may correct the problems and resubmit the infor- 
mation. Pursuant to section 351.304 (d) (iv), if you do not take the 


above action, the Secretary will not consider the returned submis- 
sion.|[*] 


(Id. at 1-2.) Then, in paragraph five, the letter stated: 


The properly marked and bracketed proprietary and public ver- 
sions of all your previously tendered submissions (Sections A, C, 
and D responses) must be submitted and properly served according 
to the Department’s regulations. * * * Please note that if your sub- 
missions are not submitted in the proper format and properly 
served by the close of business (COB) February 26, 1999, the De- 
partment may base its determination on adverse facts available in 
accordance with section 351.308 of the Department’s regulations 
and Section 776 of the Tariff Act of 1930 as amended. 


(Id. at 2.) Again, as with its previous letter, Commerce included the 
names and phone numbers of agency personnel who could assist YFTC 
with its submissions or questions. ([d.) Commerce received no response 
to this letter. (Isswes and Decision Memo for the Admin. Review of the 
Antidumping Duty Order on Freshwater Crawfish Tail Meat from the 


13 In other words, Commerce would, pursuant to 19 U.S.C. § 1677e(a), base its determination on facts available. 
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PR.C.—Mar. 26, 1997 through Aug. 31, 1998, Pub. R. Doc. 214 at 11 
(“Decision Memo”).) 

Still later, by letter dated February 17, 1999, nine days before the sub- 
mission deadline in paragraph five of its February 11 letter, Commerce 
informed YFTC that none of its submissions—including its section A re- 
sponse of December 16 and its section C and D responses of January 
5—would be included in the administrative record for consideration in 
the antidumping review. (Letter from Commerce to YFTC of 2/17/99, 
Pub. R. Doc. 226 at 1.) In this letter Commerce stated: 


[W]e informed you that your responses to sections A, C, and D of 
[Commerce’s] * * * questionnaire * * * did not comply with Sec- 
tions 351.303 and 351.304 of the Department’s Regulations govern- 
ing the treatment Business Proprietary Information (BPI). For this 
reason, we have determined not to accept the submissions into the 
record of this administrative review. Enclosed are copies of your 
submission. 


A copy of the rejected submissions is being placed on the record sole- 
ly for purposes of judicial review as to whether the Department 
properly rejected the submissions. The Department will not consid- 


er the rejected submissions in the review of crawfish tail meat from 
the PRC.[!4] 


(Id.) In apparent contradiction, however, Commerce further stated: 


Please note that if your responses are not submitted in the proper 
format and properly served pursuant to Sections 351.303 (b), (c), 
(d), (e), (f), and (g), of the Department’s Regulations by the close of 
business February 26, 1999, the Department may base its deter- 
mination on adverse facts available in accordance with section 
351.308 of the Department’s regulations and Section 776 of the 
Tariff Act of 1930 as amended. 


(Id.) Commerce received no reply to this letter, and YFTC never resub- 
mitted its questionnaire responses. (Decision Memo at 11; Pl.’s Mem. 
Supp. Mot. J. Agency R. at 7.) 


2. Nantong Delu’s Questionnaire Responses 


On December 25, 1998, Nantong Delu faxed its section A response to 
Commerce. (Letter from Commerce to Nantong Delu of 1/11/99, Pub. R. 
Doc. 220 at 1 (referencing receipt of section A response).) On January 
11, 1999, Commerce notified Nantong Delu that its section A submis- 
sion was deficient because it had not been properly filed or served on all 
interested parties. (Id.) Nonetheless, as with YFTC’s section A re- 
sponse, Commerce informed Nantong Delu that its response would be 
accepted, but that it “remain[ed] responsible for serving this request[}>] 
to all parties on the service list. In addition, any future submissions not 
filed in full accordance with the Department’s regulations will not be ac- 
cepted.” (Id.) Commerce included a copy of the relevant regulations, the 


14 This language apparently meant that Commerce would not base its determination on any further information 
submitted but would, instead, use facts available. 


15 Probably “response.” 
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mailing address to which submissions should be sent, areminder that all 
submissions should be properly marked, information about the number 
of copies to be submitted and the treatment and release of business pro- 
prietary information, and a list of the interested parties required to be 
served with non-confidential versions of the completed submissions. 
(Id. at 1-4.) Finally, the names and phone numbers of the appropriate 
contact personnel were included should Nantong Delu have any ques- 
tions. (Id. at 2.) 

On January 11, 1999, Nantong Delu filed responses to sections C and 
D. These were accompanied by a letter that stated: 


All information, including response for Section A, C, D, for the 
above mentioned investigation No., are finished and presented by 
ourselves, that’s Nantong Delu Aquatic Food Co., Ltd. We didn’t ap- 
point any attorneys on this case, but the all information we have 
presented has been read and certified by our company official, and 
proved to be the best of our knowledge. 
We will be responsible for all information we presented, and if you 
have any questions on this submission, please don’t hesitate to con- 
tact us. 
(Letter from Nantong Delu to Commerce of 1/11/99, Conf. R. Doc. 41, 
Attach. 2 at 1 (text as in original).) Neither section was marked to identi- 
fy it as either a public or proprietary submission. (See generally id. at 
Attachs. 2, 3.) 

By letter dated April 5, 1999, Commerce informed Nantong Delu it 
was “in receipt of your January 11 responses to sections A, C, and D of 
the Department of Commerce’s * * * questionnaire” andits “February 2 
reorganized section A response, but have not received the reorganized 
response for sections C and D you referred to in your February 2 letter.” 
(Id. (referencing receipt of Nantong Delu’s 2/2/99, letter).) Further, by 
this letter, Commerce informed Nantong Delu that its entire submis- 
sion—comprised of reorganized section A and the original sections C 
and D—was being returned as none of the sections conformed to regula- 
tions concerning the submission of business proprietary information. 
(Id.) Commerce also explained that it was returning Nantong Delu’s re- 
organized section A response due to uncertainty as to the proprietary 
status of the document. (Id. (“[I]n your reorganized section A response 
* * * you advise that the submission is a ‘Public Version.’ Please clarify 
whether this is a public document or a public version of a proprietary 
document.”).) Commerce further explained that it was returning Nan- 
tong Delu’s section C and D responses since they had “not been marked 
as either public or proprietary.” !® (Id.) However, this deficiency letter, 
like the one sent to YFTC, contained ambiguous information by provid- 
ing for two submission deadline dates: the first being that all submis- 
sions were to be made within two business days of receipt of the letter 
(id. at 1); and the second being a deadline of April 20, 1999. (Id. at 2.) As 
with the January 11, 1999, letter to Nantong Delu, this communication 


16 See 19 C.ER. § 351.303(d)(2)(v)-(vi). 
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included the names and phone numbers of appropriate contact person- 
nel. (Id. at 1.) 

Unlike YFTC, though, Nantong Delu replied to this communication 
by letter dated April 15, 1999, in which it requested an extension of time 
to respond to various issues raised in Commerce’s April 5, 1999, letter. 
(See letter from Commerce to Nantong Delu of 4/19/99, Pub. R. Doc. 227 
at 1.17) Commerce granted Nantong Delu’s request, and set a final filing 
date of April 27, 1999. (Id.) This time, however, Commerce’s instruc- 
tions were unambiguous and to the point: 


[I]f all of your submissions are not submitted in the proper format 
and properly served by the close of business on April 27, 1999, the 
Department may be required to base its determination on facts 
otherwise available and use information that is adverse to your in- 
terests in accordance with Section 351.308 of the Department’s reg- 
ulations and * * * 19 U.S.C. § 1677e. 


(Id.) Commerce did not receive a reply to this letter or any completed 
questionnaire responses. (Decision Memo, Pub. R. Doc. 214 at 11; Pl.’s 
Mem. Supp. Mot. J. Agency R. at 8 (emphasis in original).) 


C. Administrative Review Final Results 


At the conclusion of its investigation, Commerce determined that the 
use of facts available and adverse inferences were warranted as to both 
Companies. As to facts available Commerce explained: 


Two firms, [YFTC] and Nantong Delu, failed to file their question- 
naire responses in the proper manner and to serve responses on the 
other interested parties in this review, as required by sections 
351.303 and 351.304 of the Department’s regulations. The Depart- 
ment afforded [YFTC] and Nantong Delu numerous opportunities 
to remedy these deficiencies. Neither company complied with the 
applicable regulations. Consequently, the information was re- 
turned to [YFTC] on February 19, 1999,[15] and to Nantong Delu on 
April 5, 1999. Because [YFTC] and Nantong Delu failed to respond 
to our requests in the form and manner requested, we determine 
that they did not cooperate to the best of their ability with our re- 
quests for information. Therefore, pursuant to [19 U.S.C. 
§ 1677e(a)(2)(B)], the use of [facts available] is required for [YFTC] 
and Nantong Delu. 


Prelim. Results, 64 Fed. Reg. at 55,239; see also (Decision Memo, Pub. R. 
Doc. 214 at 7 (“In the preliminary results of review, the Department ap- 
plied [facts available] for both of these firms in accordance with [19 
US.C. § 1677e(1)(2)(B)].”)); Freshwater Crawfish Tail Meat From the 
PR.C.: Final Results of Admin. Antidumping Duty and New Shipper 
Reviews, and Final Rescission of New Shipper Review, 65 Fed. Reg. 
20,948, 20,949 (Apr. 19, 2000) (incorporating by reference Decision 


17 Commerce sent identical copies of this letter to Nantong Delu by fax and Federal Express. (Letter from Commerce 
to Nantong Delu of 4/19/99, Pub. R. Doc. 227 at 1.) 


18 According to the record this letter was dated February 17, 1999. (See Letter from Commerce to YFTC of 2/17/99, 
Pub. R. Doc. 226.) 
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Memo reasoning) (“Final Results”). Commerce then determined the use 
of adverse inferences was warranted as to the Companies: 


While [YFTC and Nantong Delu] received separate rates in the 
original investigation, it is the Department’s policy that separater- 
ates questionnaire responses must be evaluated each time arespon- 
dent makes a separate rate claim, regardless of any separate rate 
the respondent received in the past. However, for companies for 
which no questionnaire response is on the record, or which refuse 
verification, we are unable to evaluate whether a separate rate 
would be appropriate. In the instant administrative review, these 
companies failed to provide complete and accurate responses which 
could be used in the determination of separate rates. Therefore, 
consistent with Department practice, we are treating these compa- 
nies, together with all other PRC companies that have not estab- 
lished that they are entitled to separate rates, as a single enterprise 
subject to government control. Thus, we have determined the rate 
applied to this single enterprise, the PRC-wide rate, based on ad- 


verse [facts available], in accordance with section [19 US.C. 
§ 1677(b)]. 


Prelim. Results, 64 Fed. Reg. at 55,239 (citation omitted); see also (Deci- 
sion Memo, Pub. R. Doc. 214 at 7 (“For these final results, we continue to 
find that these exporters are subject to the PRC-wide rate * * *.”)); Fi- 


nal Results, 65 Fed. Reg. 20,949 (incorporating by reference Decision 
Memo reasoning). 


DISCUSSION 


Ocean Harvest raises three arguments in support of its motion. First, 
it claims that Commerce improperly resorted to the use of facts available 
because neither of the Companies was given a meaningful opportunity 
to remedy deficiencies in its submissions. Second, it argues that even if 
the use of facts available were warranted, the use of adverse inferences 
was not, because the record does not support the Government’s conclu- 
sion that the Companies did not act to the best of their abilities. Finally, 
Ocean Harvest argues that Commerce’s reliance on the underlying in- 
formation used for its adverse inferences determination was not in ac- 
cordance with law since that information had not been properly 
corroborated. 

The United States (“Government”) on behalf of Commerce, asserts 
that Commerce properly used facts available because both Companies 
failed to provide information by the deadlines for submission, and both 
had adequate opportunities to remedy any deficiencies in their submis- 
sions. Next, the Government argues that Commerce properly used in- 
ferences adverse to the interests of the Companies in assigning to them 
the PRC-wide antidumping margin of 201.63 percent because: (1) each 
failed to act to the best of its ability by not complying with Commerce’s 
repeated requests for information; and (2) Commerce has “broad discre- 
tion in selecting an inference that is adverse to the interests of a party 
* * * ” (Def.’s Mem. Opp’n to Mot. J. Agency R. at 21.) Finally, the Gov- 
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ernment contends that the information underlying its adverse infer- 
ence determination had been previously corroborated. 


I. Nonmarket Economy Presumption of State Control 


Where Commerce has determined that a country has a nonmarket 
economy,!? all commercial entities within that country are presumed to 
be subject to central governmental control. Sigma Corp. v. United 
States, 117 F3d 1401, 1405-06 (Fed. Cir. 1997) (“[I]t was within Com- 
merce’s authority to employ a presumption of state control for exporters 
in a nonmarket economy, and to place the burden on the exporters to 
demonstrate an absence of central government control. * * * Moreover, 
because exporters have the best access to information pertinent to the 
‘state control’ issue, Commerce is justified in placing on them the bur- 
den of showing a lack of state control.” (citations omitted)); see also Fu- 
jian Mach. & Equip. Imp. & Exp. Corp. v. United States,25 CIT __, 
Slip Op. 01-120 at 50 (Sept. 28, 2001) (citing Manganese Metal from the 
PR.C.; Final Results and Partial Rescission of Antidumping Duty 
Admin. Review, 63 Fed. Reg. 12,440, 12,441 (Mar. 13, 1998)). Anonmar- 
ket economy exporter rebuts this presumption when it can “‘affirma- 
tively demonstrate’ its entitlement to a separate, company-specific 
margin by showing ‘an absence of central government control, both in 
law and in fact, with respect to exports.’” Sigma, 117 F3d at 1405 (quot- 
ing Tianjin Mach. Imp. & Exp. Corp. v. United States, 16 CIT 931, 935, 
806 F Supp. 1008, 1013-14 (1992)); Fujian Mach.,25CITat__, Slip 
Op. 01-120 at 50 (citing Final Determination of Sales at Less Than Fair 
Value: Sparklers From the PRC, 56 Fed. Reg. 20,588, 20,589 (May 6, 
1991)). In the event that a company fails to rebut the presumption of 
state control and, hence, establish its entitlement to a company-specific 
margin, Commerce may then assign it a “country-wide” margin. See 
Transcom, Inc. v. United States, 182 F.3d 876, 882 (Fed. Cir. 1999) (“In 
the Iron Construction Castings case, Commerce applied a presumption 
of state government control to nonmarket economy countries and deter- 
mined that if an exporter failed to demonstrate its independence from 
the state-controlled entity, a single, country-wide rate would be applied 
to the exporter’s goods.” (citing Iron Construction Castings From the 
PR.C.; Final Results of Antidumping Duty Admin. Review, 56 Fed. Reg. 
2742 (Jan. 24, 1991))); see also Sigma, 117 F3d at 1411 (stating Com- 
merce has a “long-standing practice of assigning to respondents who fail 
to cooperate with Commerce’s investigation the highest margin calcu- 
lated for any party in the less-than-fair-value investigation or in any ad- 
ministrative review.” (citing D&L Supply v. United States, 113 F.3d 
1220, 1222 (Fed. Cir. 1997))). Where a PRC exporter fails to (1) provide 
information to rebut the nonmarket economy presumption of state con- 
trol, or (2) otherwise respond to Commerce’s requests for information, 


19 A “nonmarket economy” is defined as “any foreign country that the administering authority determines does not 
operate on market principles of cost or pricing structures, so that sales of merchandise in such country do not reflect the 
fair value of the merchandise.” 19 U.S.C. § 1677(18)(a). “Any determination that a foreign country is anonmarket econ- 
omy country shall remain in effect until revoked by the administering authority.” 19 U.S.C. § 1677(18)(c)(i). Com- 
merce’s designation of the PRC as a nonmarket economy country is not disputed. 
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Commerce may apply the country-wide margin to such exporter’s mer- 
chandise. See, e.g., Tapered Roller Bearings and Parts Thereof, Finished 
and Unfinished, From the PR.C.; Final Results of 1999-2000 Admin. 
Review, Partial Rescission of Review, and Determination Not To Revoke 
Order in Part, 66 Fed. Reg. 57,420, 57,422 (Nov. 15, 2001); Persulfates 
From the PR.C.: Final Results of Antidumping Duty Admin. Review, 66 
Fed. Reg. 42,628, 42,628-29 (Aug. 14, 2001); see also Union Camp Corp. 
v. United States, 22 CIT 267, 277, 8 F Supp. 2d 842, 851 (1998). However, 
where Commerce provides notice that is so confusing or ambiguous that 
it cannot be said to have provided a respondent with an adequate oppor- 
tunity to rebut the nonmarket economy presumption of state control, 
any determination based on that respondent’s failure to rebut the pre- 
sumption cannot be said to be in accordance with law. See Ta Chen 
Stainless Steel Pipe, Ltd. v. United States, 23 CIT 804, 819 (1999) (“The 
failure of Commerce to provide respondents with sufficient notice can 
render the decision ‘unsupported by substantial evidence and otherwise 
contrary to law.’” (citing Usinor Sacilor v. United States, 19 CIT 711, 
745, 893 F Supp. 1112, 1141-42 (1995), rev’d on other grounds Usinor 
Sacilor v. United States, 215 F.3d 1350 (Fed. Cir. 1999)). 


A. YFTC 


Here, the information Commerce provided to YFTC, concerning the 
submission of remedial responses that might have enabled it to rebut 
the nonmarket economy presumption of state control, was so ambigu- 
ous as to be inadequate. First, Commerce sent YFTC a deficiency letter 
stating that, although its section A response did not conform to regula- 
tions it would, nonetheless, be accepted. Next, thirty days later, Com- 
merce sent YFTC a second deficiency letter stating that none of its 
questionnaire responses—including section A—conformed to regula- 
tions and that they were being returned. This letter then set two sub- 
mission dates, the second being February 26, 1999. Then, on February 
17, 1999, Commerce sent YFTC a third letter that stated in one para- 
graph that none of its submissions would be included in the record and, 
in a later paragraph, that its responses were due by February 26, 1999. 
As a result, notice was so ambiguous that it was not adequate, and the 
Government presents no convincing reason for Commerce’s conduct. 
Moreover, it is evident from the record that Commerce never sought to 
clarify this matter for YFTC, and that the Government believes it was 
not required to do so. (See Def.’s Mem. Opp’n to Mot. J. Agency R. at 
20-21 (“{I}f [YFTC] had questions about the actual deadlines or difficul- 
ties in correcting their submissions, all [it] had to do was contact one of 
the two persons identified in the letters by telephone for clarification or 
assistance.”).) Finally, the Government’s argument that YFTC should 
have been able to sort out the actual intended date for submission is im- 
possible to credit. (See, id. at 20 (“If Commerce had, in fact, intended to 
impose a deadline of two business days, it would not have provided a dif- 
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ferent deadline in a later paragraph of the letters.”).)?° Therefore, be- 
cause Commerce’s letters did not provide YFTC with an adequate 
opportunity to rebut the nonmarket economy presumption of state con- 
trol, Commerce’s decision to apply the PRC-wide margin based on facts 
available and adverse inferences as to YFTC’s merchandise is not in ac- 
cordance with law. Ta Chen, 23 CIT at 819. 


B. Nantong Delu 


While the Final Results are defective as to YFTC, the court is not con- 
vinced that Nantong Delu was similarly affected by Commerce’s lack of 
clarity. First, the record shows that, not only had Nantong Delu commu- 
nicated with Commerce concerning the alleged deficiencies in its sub- 
missions, but that it had begun to comply with such requests, and asked 
for and received an extension of time to do so. Second, unlike with 
YFTC, whatever ambiguity remained from Commerce’s earlier defi- 
ciency letters was cured, as to Nantong Delu, when Commerce granted 
the requested extension of time and, in doing so, provided Nantong Delu 
with clear instructions and an unambiguous final submission date. Hav- 
ing provided adequate notice and receiving no response from Nantong 
Delu, Commerce found: 


In the instant administrative review, [Nantong Delu] failed to 
provide complete and accurate responses which could be used in the 
determination of separate rates. Therefore, consistent with De- 
partment practice, we are treating [Nantong Delu], together with 
all other PRC companies that have not established that they are en- 


titled to separate rates, as asingle enterprise subject to government 
control. 


Prelim. Results, 64 Fed. Reg. at 55,239. Thus, because Nantong Delu did 
not rebut the nonmarket economy presumption of state control, Com- 
merce assigned the country-wide antidumping duty margin of 201.63 
percent to its merchandise. 


Ocean Harvest argues, though, that Commerce’s use of the country- 
wide margin as to Nantong Delu’s merchandise was improper because 
the data underlying that margin had not been corroborated?! as to Nan- 
tong Delu and, in addition, that the application of the country-wide mar- 


20 Commerce cannot expect a respondent to pick and choose among several proffered options and arrive at the cor- 
rect result. See, e.g., People v. Small, 391 N.Y.S.2d 192, 194 (N.Y. App. Div. 1977) (finding court could not assume that a 
jury, when given both an erroneous charge and a correct one, “had the wit and ability * * * to adopt the right one and 
reject the wrong one.” (citing People v Kelly, 99 N.E.2d 552, 554 (N.Y. 1954).) Indeed, Commerce has an obligation to 
provide respondents with clear notice and an adequate opportunity to correct deficiencies in their submissions, see 
Borden, Inc. v United States, 22 CIT 233, 262, 4 F. Supp. 2d 1221, 1245 (1998), aff'd sub nom. Flii de Cecco di Filippo 
Fara S. Martino S.p.A. v. United States, 216 F.3d 1027 (Fed. Cir. 2000), rev’d on other grounds Micron Tech., Inc. v. 
United States, 243 F.3d 1301 (Fed. Cir. 2001), and here it did not. 


21 In the original investigation Commerce used information contained in the petition as the starting point for its 
calculation of the country-wide antidumping duty margin. See Investigation Final Determination, 62 Fed. Reg. at 


41,349-50. Commerce, however, took steps to corroborate the information found in the petition and described its proce- 
dure: 


[W]e corroborated the margins in the petition to the extent practicable. See Corroboration Memorandum. The 
petitioner based export prices on actual FOB and CIF price quotations from exporters of Chinese crawfish tail 
meat. We compared the starting prices used by petitioner to prices derived from U.S. import statistics, and found 
that the similarity to the import statistics corroborated the starting prices in the petition. See, e.g., Notice of Final 
Determination of Sales at Less Than Fair Value: Circular Welded Non-Alloy Steel Pipe from South Africa, 61 FR 
24271, 24278 (May 14, 1996); and Brake Drums and Rotors. Petitioner made deductions to the export price for 


Continued 
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gin to Nantong Delu was not a proper use of adverse inferences. In 
essence, Ocean Harvest is seeking to have Commerce calculate a compa- 
ny-specific antidumping margin for Nantong Delu even though that 
company did not rebut the nonmarket economy presumption of state 
control. Commerce, however, is not required to take this step. Nonmar- 
ket economy companies bear the initial burden of rebutting the pre- 
sumption of state control in order to receive a company-specific margin 
and must accept the consequences for failing to do so. Here, Nantong 
Delu had adequate notice of its burden of proving its independence, see 
Initiation of Antidumping and Countervailing Duty Admin. Review, Re- 
quests for Revocation in Part and Deferral of Admin. Review, 63 Fed. 
Reg. 58,009 (Oct. 29, 1998); (letter from Commerce to Nantong Delu of 
4/5/99, Pub. R. Doc. 224 at 1), and, by failing to present such evidence, 
must accept Commerce’s determination it that was part of a single PRC- 
wide enterprise subject to government control. Had Nantong Delu coop- 
erated in part, it might claim the benefit of a reduced rate. Having 
presented no evidence that it was entitled to a company-specific rate, 


however, it was properly assigned the country-wide antidumping duty 
margin of 201.63 percent. 


CONCLUSION 


The court remands this action to Commerce so that it may conduct 
further proceedings in conformity with this opinion, including provid- 
ing YFTC with adequate notice and a meaningful opportunity to demon- 
strate its independence from state control and, thus, its entitlement toa 


company-specific antidumping duty margin. Such remand results are 
due within ninety days from the date of this opinion. Ocean Harvest 
shall have thirty days thereafter within which to file comments and 


Commerce may reply to any such comments within twenty days of their 
filing. 


foreign inland freight, using the average distance between cities where crawfish tail meat is processed in the PRC 
and the ports from which the majority of Chinese crawfish tail meat is exported. We could not corroborate the 
freight rate used by petitioner with other information on the record; therefore, we adjusted the freight rate used in 
the petition based on the surrogate value used in the margin calculations. We made no other adjustments to export 
step Petitioner based normal value (NV) on surrogate factor values obtained from Spanish import data and pub- 
icly available information from India. We confirmed the accuracy of petitioner’s NV data by comparing the values 
used in the petition with values obtained from publicly available information collected in these and previous NME 
investigations. We adjusted petitioner’s NV calculation using current Spanish import statistics. 
Id. at 41,349 (citing Corroboration of Data Contained in the Petition in the Antidumping Investigation of Freshwater 
Crawfish Tail Meat from the PR.C., Pub. R. Doc. 234 at 2-3 (Mar. 18, 1997) (“Corroboration Mem.”)); Concurrence 
Mem.; Final Antidumping Determination Freshwater Crawfish Tail Meat from the PR.C., Pub. R. Doc. 235 at 6 (July 
24, 1997) (citing Corroboration Mem.) (“Concurrence Mem.”). In the instant review, Commerce used the same country- 
wide margin as in the original investigation stating that “[t]he petition rate being used in this proceeding was previous- 
ly corroborated. We have no new information that would lead us to reconsider that decision.” See Prelim. Results, 64 
Fed. Reg. at 55,239 (citing Concurrence Mem.). Thus, this court is not faced with facts that would indicate that Com- 
merce applied a margin that is either “discredited” or which does not bear a “rational relationship” to the matter to 
which it is applied. See World Finer Foods v. United States,24CIT__,__, Slip Op. 00-72 at 16 (June 26, 2000). 


Plaintiffs have raised no objection with respect to the corroboration of the PRC-wide margin in the original investiga- 
tion. 
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(Slip Op. 02-30) 


TIMKEN CoO., PLAINTIFF v. UNITED STATES, DEFENDANT, AND 
PEER BEARING Co. AND L & S BEARING CO., DEFENDANT-INTERVENORS 


Court No. 97-12-02156 


(Dated March 20, 2002) 


JUDGMENT 


TSOUCALAS, Senior Judge: This Court having received and reviewed 
the United States Department of Commerce, International Trade Ad- 
ministration’s (“Commerce”) Final Results of Redetermination Pur- 
suant to Court Remand, Timken Co. v. United States,25CIT__, 166 F. 
Supp. 2d 608 (2001) (“Remand Results”), and Commerce having com- 
plied with the Court’s remand order and no responses to the Remand 
Results having been submitted by the parties, it is hereby 

ORDERED that the Remand Results filed by Commerce on December 
20, 2001 are affirmed in their entirety; and it is further 

ORDERED that since all other issues have been decided, this case is dis- 
missed. 


(Slip Op. 02-31) 


SAVE DOMESTIC OIL, INC., PLAINTIFF v. UNITED STATES, DEFENDANT, AND 
API Ap Hoc FREE TRADE COMMITTEE, SAUDI ARABIAN OIL Co., 
PETROLEOS DE VENEZUELA, S.A., CITGO PETROLEUM CORP, PETROLEOS 
MEXICANOS, PMI COMERCIO INTERNACIONAL S.A. DE C.V, PEMEX 
EXPLORACION Y PRODUCCION; MOBIL Corp, EXXON CORP, SHELL OIL Co., 
TEXACO INC., CHEVRON CORP, AND BP AMOCO, INTERVENOR-DEFENDANTS 


Court No. 99-09-00558 
(Dated March 22, 2002) 


Wiley, Rein & Fielding (Charles Owen Verrill, Jr. and Timothy C. Brightbill) for the 
plaintiff. 


Shearman & Sterling (Thomas B. Wilner, Neil H. Koslowe, Perry S. Bechky and Rachel 


F. Bond) for intervenor-defendants Petroleos de Venezuela, S.A. and CITGO Petroleum 
Corporation. 


MEMORANDUM AND ORDER 


AQUILINO, Judge: This court’s filing of a petition with the Supreme 
Court of the United States for a writ of certiorari to the Court of Appeals 
for the Federal Circuit (“CAFC”) has been followed by Intervenors’ Mo- 
tion to Disqualify, filed herein by counsel for intervenor-defendants Pe- 
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troleos de Venezuela, S.A. and CITGO Petroleum Corporation 


(“Venezuela”). Only the plaintiffhas responded to the motion, which av- 
ers that, by 


filing a pro se petition for a writ of certiorari, which seeks Supreme 
Court review of the mandamus order vacating a criminal contempt 
inquiry in this proceeding, his Honor may inadvertently but cer- 
tainly irretrievably have become a party and a lawyer in this pro- 
ceeding forcefully advocating positions adverse to those of 
Defendant the United States. In such circumstances, disqualifica- 
tion is required by 28 U.S.C. §§455(b)(5)(i), (ii). This motion does 
not raise any claim against his Honor of actual bias or prejudice. 

Quite apart from Section 455(b), his Honor’s disqualification is 
also required under Section 455(a). That Section mandates disqual- 
ification when ajudge’s impartiality “might reasonably be ques- 
tioned” (emphasis added). Because the purpose of Section 455(a) is 
to preserve public confidence in the judicial system by avoiding 
even the appearance of impropriety, disqualification under it turns 
on facts that would create doubts about the judge’s impartiality in 
the mind of the reasonable man-in-the-street, rather than the mind 
of the judge or one of the litigants. Where a judge personally inter- 
venes in ongoing litigation to challenge and forcefully advocate be- 
fore a higher court a position that is diametrically opposed to the 
interests of one of the parties to that litigation, the ability of the 
judge impartially to adjudicate other claims against that party in 
the litigation “might reasonably be questioned” by an informed, ob- 
jective observer. Here, Intervenors respectfully submit that, be- 
cause his Honor has filed a pro se petition for certiorari forcefully 
advocating a position on the initiation of acriminal contempt inqui- 
ry that is diametrically opposed to the interests of the United 
States, a party Defendant, his Honor’s ability impartially to adjudi- 
cate other claims against the United States in this proceeding 
“might reasonably be questioned” by an informed, objective ob- 
server. 


Disqualification from the captioned case is therefore required by 
law. 


I 


From the beginning, this case has been marred by the government. It 
dismissed the petition(s) of Save Domestic Oil, Inc. (“SDO”) for relief 
under the Trade Agreements Act of 1979, as amended, without even a 
completely-proper preliminary analysis of the claims therein. When the 
court granted SDO’s appeal from that summary dismissal to the extent 
of remand to the International Trade Administration, U.S. Department 
of Commerce (“ITA”) for contemplation of commencement of an ordi- 
nary and regular preliminary investigation by that agency (and referral 
for investigation by the International Trade Commission), Save Domes- 
tic Oil, Inc. v. United States,24CIT__, 116 FSupp.2d 1324 (2000), or 
at least to explain its reasons fully in accordance with law for not doing 
so, the defendant noticed an unlawful appeal to the CAFC from that in- 
terlocutory remand order which was joined by Venezuela and other in- 
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tervenor-defendants. Defendant’s concomitant motion(s) for a stay 
pending its prosecution of that appeal were denied by this court sub 
nom. Save Domestic Oil, Inc. v. United States, 24 CIT ___, 122 
FESupp.2d 1375 (2000), and never granted by the CAFC, which ultimate- 
ly came to conclude that it had no jurisdiction in the matter. 

By the time that appellate decision slipped down unpublished, July 
31, 2001, the defendant had been in apparent complete disregard, if not 
contempt, of this court’s interlocutory order of remand for the better 
part of a year, whereupon counsel were ordered to explain that phenom- 
enon. Initially, they refused, and then proceeded to petition the CAFC 
for writs of prohibition, one of which was granted sua sponte, followed 
soon thereafter by another order, unpublished per curiam, directing 
that the Court of International Trade cease and desist any criminal con- 
tempt proceedings, which was based upon a second CAFC panel’s seem- 
ing conclusion that the mere intimation of such proceedings is an abuse 
of discretion. 


Since (1) Congress has provided that the Court of International Trade 


shall have the power to punish by fine or imprisonment, at its dis- 
cretion, such contempt of its authority * * * as— 


* * * (3) Disobedience or resistance to its lawful writ, process, order, 
rule, decree, or command([};] 


(2) the second CAFC panel seemingly disregarded the first panel’s con- 
clusion that their court had no jurisdiction in the matter; (3) govern- 
ment employees do not have license to completely disregard or willfully 
disobey court orders; (4) the CAFC should not be at liberty to preclude 
another court from attempting to ensure that its lawful orders are ob- 
eyed; and (5) CAFC appellate jurisdiction does not extend to obstruction 
of discovery in the Court of International Trade, this court was 
constrained to file its petition with the Supreme Court for relief from 
the second appellate panel’s unfounded order. 

That petition has been denied sub nom. United States Court of Int’l 
Trade v. United States, 122 S.Ct. 930 (2002). 


II 


As recited above, Venezuela’s motion to disqualify purports to be 
based upon the following statutory provisions: 


(a) Any * * * judge * * * of the United States shall disqualify him- 
selfin any proceeding in which his impartiality might reasonably be 
questioned. 


(b) He shall also disqualify himself in the following circum- 
stances: 


* * * * * * * 


(5) He or his spouse, or a person within the third degree of rela- 
tionship to either of them, or the spouse of such person: 


118 US.C. §401. 
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(i) Is a party to the proceeding or an officer, director, or a 
trustee of a party; 


(ii) Is acting as a lawyer in the proceeding. 
* * * * * 


28 US.C. $455. 


A 
The motion’s primary pincer would be subsection (b), which, it is said, 
sets forth a simple rule: No person can be both judge and party, or 


judge and lawyer, in the same proceeding. 


The disqualification provisions of 28 U. S.C. $455(b) operate auto- 
matically. 


Indeed. Hence, the only discussion herein can be about the facts, and 
whether or not they are within the statute’s purview and meaning of 
“party”, “[‘same’] proceeding” and “lawyer”. 

If these provisions require “inexorable”? enforcement, which this 
court accepts as the law, strictly construed they do not govern the phe- 
nomenon Venezuela attempts to rely on. Clearly, the court neither was, 
nor has become, either a party to or lawyer in the case bearing CIT No. 
99-09-00558, the only parties to which are all named in the caption 
above, the gravamen of which is and has been judicial review of the ITA’s 
Dismissal of Antidumping and Countervailing Duty Petitions: Certain 
Crude Petroleum Oil Products From Iraq, Mexico, Saudi Arabia, and 
Venezuela, 64 Fed. Reg. 44,480 (Aug. 16, 1999). And those parties and 
their respective lawyers all strive to protect their particular substantive 
rights within the confines of that case and the law which governs its res- 
olution. 

Thecourt’s concern, on the other hand, is and has been the same as in 
all matters that come before it, namely, that the parties thereto engage 
in proper practice and orderly procedure. When it became apparent that 
the defendant herein had completely disregarded and/or willfully dis- 
obeyed the court’s lawful interlocutory order of remand to the ITA for 
some 259 days, counsel were necessarily ordered to show cause for such 
inaction. Their response, in the main, was to obstruct attempted basic, 
relevant discovery on that issue, retreating in haste to the CAFC witha 
disingenuous claim that this court had 


threatened to holdin criminal contempt all present and former of- 


ficials involved in the government’s decision to appeal the remand 
order. 


That is, the government fomented a new proceeding, which was given 
CAFC Miscellaneous Docket No. 679 (as opposed to that court’s docket 
number 01-1091, which attached to defendant’s prior, unlawful, at- 


2 Intervenors’ Motion to Disqualify, p. 6. The motion also points out, id. at 7, that subsection 455(e) provides that 


“[njo * * * judge * * * shall accept from the parties to the proceeding a waiver of any ground for disqualification enu- 
merated in subsection (b).” 


3 Intervenors’ Motion to Disqualify, p. 7. 


4 Petition for a Writ of Mandamus to the United States Court of International Trade in No. 99-09-00558, Judge 
Thomas J. Aquilino, Jr., p. 2 (Aug. 17, 2001) (emphasis in original). 
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tempted appeal on the merits of CIT No. 99-09-00558). That court’s 
sua sponte order in No. 679 did contain an invitation within the mean- 
ing of Federal Rule of Appellate Procedure 21(b)(4) or a direction pur- 
suant to CAFC Rule 21(a)(5) to respond to defendant’s petition in chief, 
which this court was thus constrained to do. The Statement on Behalf of 
United States Court of International Trade (Aug. 30, 2001) explained at 
length the precise lie of the government’s new proceeding and ques- 
tioned the CAFC’s jurisdiction to sustain it, in part given the first pan- 
el’s decision on July 31, 2001 regarding lack of jurisdiction. 

The second panel seemingly paid that lynchpin issue no heed in there- 
after deciding to direct the “Court of International Trade * * * to vacate 
its orders initiating criminal contempt proceedings.” This unfounded 
intervention compelled its object to petition the Supreme Court of the 
United States to set it aside—in the interests of proper practice and or- 
derly procedure. See generally Petition for Writ of Certiorari, In re 
United States ex rel. United States Court of International Trade (Nov. 
1, 2001), U.S. No. 01-684 (Nov. 8, 2001). 

Considering Venezuela’s instant motion in its most favorable light 
shows that certiorari petition to be at the core of its present position un- 
der 28 U.S.C. §455(b). See supra and Intervenors’ Motion to Disqualify, 
pp. 9-11. That is, the motion recognizes the existence of Federal Rule of 
Appellate Procedure 21(b)(4) and the invitation/direction of the CAFC 
thereunder (ifnot its own Rule 21(a)(5)) in concluding that this “Court’s 
statement to the Federal Circuit may not have created a disqualification 


problem.” Jd. at 8. Rather, the motion points to the attempted invoca- 
tion of Supreme Court review pursuant to 28 U.S.C. §1254(1) viz. 


[bly writ of certiorari granted upon the petition of any party to any 
civil or criminal case, before or after rendition of judgment or de- 
cree[, | 


and argues therefrom that this court “has thus invoked the status of a 
party by seeking review under [the foregoing provision], which is avail- 
able only to a ‘party’”. Id. at 10. The motion also relies on the definition 
of “proceeding” found in 28 U.S.C. §455(d)(1), which “includes pretrial, 
trial, appellate review, or other stages of litigation”. 

On its face, this definition is broad enough to encompass the proceed- 
ing instigated by the government in the CAFC, and which caused this 
court to become involved and thereafter the court of appeals to become 
the object of the Supreme Court petition, but that proceeding, now con- 
cluded, had no bearing on the merits of CIT No. 99-09-00558. The only 
case Venezuela’s motion considers “instructive”® on this issue is United 
States v. Craig, 875 FSupp. 816 (S.D.Fla. 1994), a case involving an ap- 
parent disagreement between judges in neighboring federal districts in 
Florida as to who should and would preside over a criminal trial of some 
30 defendants. When the judge to whom the case was assigned after it 
was ordered transferred sided with the prosecution regarding the 


5 Intervenors’ Motion to Disqualify, p. 7. 
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changed venue, the defendants obtained a writ from the Court of Ap- 
peals for the Eleventh Circuit prohibiting retransfer and moved for that 
judge’s removal from the restrained case on the ground that he had vio- 
lated the Circuit’s rule governing responses to mandamus petitions. 
The government then joined in that motion, whereupon the chief judge 
of the transferee district court ordered the case reassigned, but not on 
the basis of 28 U.S.C. §455(b), rather subsection (a), supra. Compare 875 
EF Supp. at 817 with id. at 818. In short, that case is hardly apposite here. 
The rule remains that, “[uJnlike §455(a), §455(b) requires an actual in- 
terest or bias on the part of the judge”®, which is not alleged herein. See, 
e.g., Intervenors’ Motion to Disqualify, p. 2 (“This motion does not raise 
any claim against his Honor of actual bias or prejudice”). 


B 


Hence, the secondary prong of Venezuela’s motion is the more subjec- 
tive standard of 28 U.S.C. §455(a), supra, to wit, that a judge’s “impar- 
tiality might reasonably be questioned.” That standard was considered 
and discussed at length in Liteky v. United States, 510 U.S. 540 (1994), 
which affirmed the judgment of the Court of Appeals for the Eleventh 
Circuit, if not its pristine holding that “matters arising out of the 
course of judicial proceedings are not a proper basis for recu- 
sal”, 973 F2d 910 (1992), citing its precedents United States v. Ala- 
bama, 828 F.2d 1532 (11th Cir. 1987), cert. denied, 487 U.S. 1210 (1988); 
In re Corrugated Container Antitrust Litigation, 614 F.2d 958 (5th Cir.), 
cert. denied, 449 U.S. 888 (1980); Davis v. Board of School Comm’rs of 
Mobile County, 517 F.2d 1044 (5th Cir. 1975), cert. denied, 425 U.S. 944 
(1976). The decision of the Supreme Court in Liteky is that the “extraju- 
dicial source” doctrine applies to section 455(a) even though it concedes 


“there is not much doctrine to the doctrine.” 510 U.S. at 554. Stated 
another way, since 


neither the presence of an extrajudicial source necessarily estab- 

lishes bias, nor the absence of an extra judicial source necessarily 

precludes bias, it would be better to speak of the existence of a sig- 

nificant (and often determinative) “extrajudicial source” factor, 

= of an “extrajudicial source” doctrine, in recusal jurispru- 
ence. 


** * Tt is enough * * * to say the following: First, judicial rulings 
alone almost never constitute a valid basis for a bias or partiality 
motion. See United States v. Grinnell Corp., 384 U.S.[563,] 583 
[1966]. In and of themselves (i.e., apart from surrounding com- 
ments or accompanying opinion), they cannot possibly show re- 
liance upon an extrajudicial source; and can only in the rarest 
circumstances evidence the degree of favoritism or antagonism re- 
quired * * * when no extrajudicial source is involved. Almost invari- 
ably, they are proper grounds for appeal, not for recusal. Second, 
opinions formed by the judge on the basis of facts introduced or 
events occurring in the course of the current proceedings, or of 


6 Hoang v. Ummel, No. 01-3039, 2001 WL 1631716, at *2 (7th Cir. Dec. 17, 2001). 
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prior proceedings, do not constitute a basis for a bias or partiality 
motion unless they display a deep-seated favoritism or antagonism 
that would make fair judgment impossible. Thus, judicial remarks 
during the course of a trial that are critical or disapproving of, or 
even hostile to, counsel, the parties, or their cases, ordinarily do not 
support a bias or partiality challenge. They may do so if they reveal 
an opinion that derives from an extrajudicial source; and they will 
do so if they reveal such a high degree of favoritism or antagonism 
as to make fair judgment impossible. * * * 


Id. at 554-55 (emphasis in original). 
Venezuela’s instant motion would disregard this dispositive opinion 
of the Supreme Court, claiming that the 


“extrajudicial source” factor has no relevance in the present case 
* * * because the actions taken by his Honor which warrant dis- 
qualification under §455(a) do not consist of judicial rulings or judi- 
cial remarks made by his Honor. 


Intervenors’ Motion to Disqualify, p. 13 n. 12. But, if this is what the re- 
cord developed to date at bar reflects, the movants’ focus must, by defi- 
nition, be extrajudicial. As indicated above, the motion takes the 
position that, 


by personally filing a petition for a writ of certiorariin the Supreme 
Court, his Honor has aligned himself against a party here, namely, 


the United States. His Honor has also forcefully advocated in sup- 
port of his petition. Such personal involvement by his Honor to 
maintain his Honor’s initiation of a criminal contempt inquiry 
against the United States and its counsel has, unfortunately, 
created a circumstance in which his Honor’s impartiality “might 
reasonably be questioned” within the meaning of Section 
455(a)(emphasis added). * * * 


Id., p. 18. 


Whatever the label, whether extra- or intrajudicial, parties seeking 
recusal bear a heavy burden to substantiate their claims. E.g., Baldwin 
Hardware Corp. v. Franksu Enterprise Corp., 78 F.3d 550, 557 (Fed.Cir.) 
cert. denied sub nom. Klayman & Assocs., PC. v. Baldwin Hardware 
Corp., 519 US. 949 (1996). Here, little is presented by Venezuela beyond 
that quoted verbatim from its motion above—in the context stated, 
namely, attempting to assure proper practice and orderly procedure by 
all parties (and by the courts, as well). Surely, such traditional and nec- 
essary pursuit cannot, per se, be ground for grant of a motion to recuse. 
As the Supreme Court has concluded: 


* * * Not establishing bias or partiality, however, are expressions of 
impatience, dissatisfaction, annoyance, and even anger, that are 
within the bounds of what imperfect men and women, even after 
having been confirmed as federal judges, sometimes display. A 
judge’s ordinary efforts at courtroom administration—even a stern 
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and short tempered judge’s ordinary efforts at courtroom adminis- 
tration—remain immune. 


Ill 

Denial of Venezuela’s motion as presented, however, does not neces- 
sarily keep the above-captioned case on the best track to final judgment. 
The focus of that motion pursuant to 28 U.S.C. §455 is on the under- 
signed. The concern of this court, on the other hand, remains with the 
parties, in particular the defendant, which has not dispelled its apparent 
contempt—in violation of 18 U.S.C. §401, supra. Indeed, the govern- 
ment’s unacceptable stance during the months preceding the court’s or- 
der to show cause became all the more patent once its counsel appeared 
in response thereto and also precipitously dragged the matter before the 
CAFC, where they misrepresented the salient facts and even argued, 
among other things, that, if there were a basis for commencing a crimi- 
nal-contempt proceeding, initially it would be up to them to decide. That 
implausible tack® was sailed on to the Supreme Court, where, in oppos- 
ing a writ of certiorari, the Solicitor General added arguments to the ef- 
fect (a) that the object of defendant’s extraordinary petition(s) to the 
CAFC was not really a party, even though personally named and served 
in that court’s Miscellaneous Docket No. 679 and ordered or invited to 
respond therein, and (b) that the 


CIT has neither sought nor received the authorization of the Solici- 
tor General to file a certiorari petition. 


Brief for the United States in Opposition, p. 22 (Dec. 2001). While accu- 
rate, not surprisingly, to have ended its formal opposition to this court’s 
petition to the Supreme Court of the United States on this last bit of leg- 
erdemain is perhaps as good an indication as any of the continuing 
stance of the defendant herein. To be sure, the petitioner cum respon- 
dent government did not explain to either appellate court why it failed to 
comply with this court’s lawful interlocutory order of remand for some 
259 days after a stay had been duly denied. 

Given the indifference of those courts in Washington, however, any at- 
tempt to even discover the details of that dereliction of proper practice 
and orderly procedure, let alone consider possible remedies based there- 
on, seems at an end herein, which circumstance thus simply serves as 


7 Liteky v. United States, 510 U.S. at 555-56 (emphasis in original). Cf United States v. Grinnell, 384 U.S. 563, 583 
(1966): 
* * * [Blias and prejudice to be disqualifying must stem from an extrajudicial source and result in an opinion on the 
merits on some basis other than what the judge learned from his participation in the case. 
8The government’s submissions to both the CAFC and Supreme Court emphasized as controlling Young v. United 
States ex rel. Vuitton et Fils, S.A., 481 U.S. 787 (1987). But that case simply stands for the proposition that 
counsel for a party that is the beneficiary of a court order may not be appointed to undertake contempt prosecu- 
tions for alleged violations of that order. 
481 US. at 790. While that opinion goes on to aver that “courts can reasonably expect that the public prosecutor will 
accept the responsibility for prosecution”, id. at 801, it also recognizes that Federal Rule of Criminal Procedure 42(b) 
does not require such a referral. That is, 
the rationale for the appointment authority is necessity. If the Judiciary were completely dependent on the Execu- 
tive Branch to redress direct affronts to its authority, it would be powerless to protect itself if that Branch declined 
prosecution. * * * 
Id. Especially when that branch itself has committed the affront! 


© This particular contention, of course, runs contrary to that of Intervenors’ Motion to Disqualify, supra. 
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another reminder of just how important lawyers are to the always-deli- 
cate judicial pursuit of justice. The more they themselves become the 
partisans, the less they are genuinely and reliably officers of a court and 
that worthy process. As was stated many years ago: 


* * * Of all classes and professions, the lawyer is most sacredly 
bound to uphold the laws. He is their sworn servant; and for him, of 
all men in the world, to repudiate and override the laws, to trample 
them under foot and to ignore the very bands of society, argues rec- 
reancy to his position and office, and sets a pernicious example to 
the insubordinate and dangerous elements of the body politic. It 
manifests a want of fidelity to the system of lawful government 
which he has sworn to uphold and preserve. * * * 


Ex parte Wall, 107 U.S. 265, 274 (1883). While the context of that case 
was most severe, this opinion continues to have currency in this coun- 
try’s capital. See, e.g., Johnston, Lawyer Discipline by the Numbers, Le- 
gal Times, p. 18 (March 4, 2002). 

Had this court been faced with deciding Liteky v. United States, supra, 
it may well have subscribed to the concurring opinion of four justices, 
510 US. at 557 et seq., that their colleagues in the majority placed undue 
emphasis upon the source of the challenged mindset in determining 


whether disqualification is mandated by 28 U.S.C. §455(a)! and that 
the 


reach of §455(a) is broader than that of §455(b). One of the distinct 
concerns addressed by §455(a) is that the appearance of impartial- 
ity be assured whether or not the alleged disqualifying circum- 
stance is also addressed under §455(b). In this respect, the 
statutory scheme ought to be understood as extending §455(a) be- 
yond the scope of §455(b), and not confining §455(a) in large part, as 
the Court would have it. 
510 US. at 567 (Kennedy, J., concurring in judgment). Whatever the 
controlling views as to the purview of those statutory sections, each of 
the US. circuit courts of appeals applies abuse of discretion as the stan- 
dard of review for matters of recusal. See, e.g., In re Allied-Signal Inc., 
891 F.2d 967, 970 (1st Cir. 1989), cert. denied sub nom. ACW Airwall, Inc. 
v. U.S. Dist. Court for Dist. of Puerto Rico, 493 U.S. 957 (1990); In re 
Drexel Burnham Lambert Inc., 861 F.2d 1307, 1312 (2d Cir. 1988); Mas- 
sachusetts School of Law at Andover, Inc. v. American Bar Ass’n, 107 
F'3d 1026, 1032-33 (3d Cir. 1997); United States v. DeTemple, 162 F3d 
279, 283 (4th Cir. 1998), cert. denied, 526 U.S. 1137 (1999); In re Bille- 
deaux, 972 F-2d 104, 105 (5th Cir. 1992); United States v. Hartsel, 199 
F.3d 812, 815 (6th Cir. 1999), cert. denied, 529 U.S. 1070 (2000); In re 
Hatcher, 150 F.3d 631, 635 (7th Cir. 1998); In re Kansas Pub. Employees 
Retirement Sys., 85 F.3d 1353, 1358 (8th Cir.), cert. denied, 519 U.S. 948 
(1996); Leslie v. Grupo ICA, 198 F.3d 1152, 1160 (9th Cir. 1999); Mitch- 
ael v. Intracorp., Inc., 179 F.3d 847, 860 (10th Cir. 1999); United States v. 
Bailey, 175 F.3d 966, 968 (11th Cir. 1999); United States v. Pollard, 959 


10 Liteky v. United States, 510 U.S. 540, 567 (1994) (Kennedy, J., concurring in judgment). Cf id. at 563, 566. 
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F.2d 1011, 1031 (D.C.Cir.), cert. denied, 506 U.S. 915 (1992); Baldwin 
Hardware Corp. v. Franksu Enterprises Corp., 78 F.3d 550, 556 (Fed. 
Cir.), cert. denied sub nom. Klayman & Assocs., PC. v. Baldwin Hard- 
ware Corp., 519 U.S. 949 (1996). 

Exercise of any permissible discretion in this regard is always gov- 
erned by the interests of justice. In this case, there is no basis for confi- 
dence that whatever further decision on the merits, either interlocutory 
or final, the facts and the law may dictate would be carried out by the 
defendant, at least pending further review upon proper and orderly ap- 
peal to higher authority. This loss of confidence is exacerbated by the 
fact that the government has the primary responsibility under the 
Trade Agreements Act of 1979, as amended, to buffer the domestic and 
foreign competing interests in international trade, with the judicial re- 
lief provided in regard thereto essentially secondary and equitable. 

Amelioration of this dilemma thus may not be possible in the after- 
math of the CAFC’s interference. In fact, all that may remain for the un- 
dersigned is to recall an adage derived from astute observation of 
another attempt at orderly, civil society, to wit, “Il est dangereux d’a- 
voir raison sur un sujet pour lequel les autorites établiés ont 
tort”, and to invite the chief judge to consider reassigning to another 


judge what remains of this case in the Court of International Trade. 
So ordered. 
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